~ RICHARD K. OLIVE, an individual;

FILED

N THE CHANCERY COURT OF THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNT MAY 23 AM g

' CLERHM & MAS
LESLIE A. NEWMAN, DAVIDSEH G0 el
Commissioner of Commerce and [nsurance

for the State of Tennesses,
Petitioner,
V.

NATIONAL FOUNDATION OF
AMERICA, a Tennessee corporation,

SUSAN L. QLIVE, an individual;

BREANNA MCINTYRE, an individual,

KENNY M. MARKS, an individual,

THEODORE S. LITTLE, an individual,

HUNTER DANIEL, an individual,
Respondents.

VERIFIED PETITION FOR APPOINTMENT OF RECEIVER
FOR PURPOSES OF LIQUIDATION OF NATIONAL FOUNDATION OF
AMERICA; IMMEDIATE AND PERMANENT INJUNCTIVE RELIEF;
REQUEST FOR EXPEDITED HEARING

Petitioner, Leslie A. Newman, Commissioner of Commerce and Insurance for the State of
Temmessee (“Commissioner” or “Department”), by her counsel, Robert E. Cooper, Jr., Attomey

General of the State of Tennessee states as follows:

NATURE OF THE ACTION

1. This action requests this Court to grant a cormprehensive legal and equitable
remedy afforded by Tennessee’s insurance receivership act to address the hazard to the public

presented .by the Respondents’ illegal solicitation and issuance of unauthorized insurance
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contracts violating, Tenn. Code Ann. § 56»2—1Q5. Respondents” activities violate Tennessee
nsurance regulatory laws that are administered under the jurisdiction of the Tennessee
Commissicjn_ér of Commerce and Insurance. The unlicensed, unauthorized and otherwise.
deceptive and unfair iransactions by Respondent National Foundation of America ("NFOA™) and
the other Defendants manéging NFOA and/or acting as its agents presem an immediate danger to
the public health, safety or wclfare of Tennessee policyholders, and to the public of several other
states. The business of NFOA, a nonprofit Tennessee corporation,l 1s that of an unauthorized
msurer, by which it issues pLirpo1*ted1y charitable Installment Plan‘Contfacts to mainly elderly
customers in exchange for solicited “donations™ of other valuable assets ceded by those
customers, oflen representing substantial life savings. In substance, NFOA’s contracts constitute
annuities: single premium te1m—c§1‘tain annuity contracts, guaranteeing either immediate or
deferred future periodic payments to customers and their beneficiaries. NPOA has filed ofﬁcial. '
papers with the State of Tennessee admitfing these payments are made to “annuitants” for various -
terms. Subh business requires licensore as an insurér 1in Tennessee, or appropriate exemption. |
2.(7 NFQA’s activities are causing nationwide concern for states” insurance and |
financial regulators, and to nsurers whose custorners are exchanging assets for NFOA’s
unlicensed product, due to their impact on the public. NFOA claims to have tax-exempt status,
whereas its exermnption under Section 501(c)(3) of the Intermal Revenue Code has not been
determined by the IRS. Tt may never be possible to remedy the harms caﬁsed by NFOA’s fai1u1:e
to have the exemption or to i1ssue a lawful product with the features relied upon by people whose
assets were .transfel;red. Information obtained by the Department, from its OWn investigations

and those of other states, indicates that NFOA causes, permits and exploits widespread ignorance

Petition for LLiquidation of National Foundation of America

2



-

by the customers and intended customers about the transactions, such that many customers armed
with true information would have avoided ceding their assets to NFOA for these lbng—tenn
contracts. All of NFOA’s business to date has Eeen conducted without regulatory applroval of the
Commussioner, without guaranty fund proteétion, and without licensure as an insurer in any other
. state. Moreover, based on NFOA’s activities to date, NFOA does not qualify for any regulatory
apﬁroval from the Commissioner to be an insurer, or any other exemption from regulatioﬁ
allowed by law.

3. According to its own records, by Apni 20, 2007, NFOA had reflected over $31
million of assets received from its customers in exchange for issuing over 233 contracts, just
7 ~ since Jate January 2006. NFOA has significantly Jess cash and investment account assets on
hand, and has paid substantial business and other expenses out of the funds. Its future paymeﬂt
liabiiities assumed through those contracts exceed, 1n doliar totals, the amount of assets it
received, requiring trust that its assets will grow through letufe eamings.‘ The Tennessee
confracts and solicitations personally described by the customers to the Department’s
investigators, have occuired recently, since April 2007, whereas NFOA consummated many
more contracts with residents of other states since January 2006. Other states have taken action
to halt NFQA’S business as unauthorized msurance and/or unauthorized securities issuance. The
facmalljf grounded and legally based conclusion presented by the Commissioner that NFOA is
acting as an unauthorized Tennessce insurer violating Term. Code Ann. § 56-2-105 in and from
Tennessee, makeg insurar;ce law remedies appropriate, and those are exclusive to this Court
under Temli Code Ann. §§ 56-9-101, et seq. (The Insurers Rehabilitation and Liqu_idatioh Act,

“TRLA™).  Thus, this is a formal proceeding seeking an order by this Court appointing the
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Corﬁmissioner as statutory receiver to liquidate NFOA pursuant to Tenn. Code Ann. § 56—9-305
under IRLA. |

4. This remedy 10 shut down and liquidate Respondent NFOA’s business 1s required
due to the extreme hazard which NFOA’s unaufhorized insurance business presents to the
'policjlholdel's, beneﬁcién’es, creditors and the pﬁblic by unlicensed and renegade aétivities, and
due to th.e rampant misrepresentationé used by NFOA to market its purported installment
agreemen;t prqduct. This remedy permanently enjoins its operators conducting its unlawful
Insurance businesé and issuance of fixed term armuity contracts in any way. Because NFOA is a
Tennessee cmporétion‘, the Tennessee Commissioner desires to exercise.her primary jurisdiction
to act as the receiver of tﬁis‘ unlawiful _insurer’s entire business and assets, and to seck centralizedr
mjunctions which may be furtﬁer enforced in other courts if necessary to ébtain the mmunctive

relief and control afforded by the Act.

JURISDICTION AND VENUE

3. 7. This Court has subject matter jurisdiction of this insura_née receivership action
Ipursua:nt to Tenn. Code Ann. § 56—9—104, and venue of this actiop is properly established in the
Chancery Court of Davidson County pursuant to Tenn. Code AI]II § 56-9-104(e).

THE PARTIES |

6. The Petitioner, Leslie A. Newman, 1s the duly appointed Commissioner of

‘Comumerce and Insurance for the State of T;:nnessee. Pursuant to Tenn. COdGI'A.HI’l.' §§ 56-9-101,

et seq., the rehabilitation, liquidation or conservation of a domestic insurance company 1s to be
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conducted-by the Comumissioner after her appowstment as reﬁeiver by the Court. Tean. Code
Amn. §§ 56—9-301; el seq.

| 7 Respoﬁdent NFOA was imncorporated on J anuary 27,2006 as a nonprofit
corporation organized under the laws of the State of Tennessee with an official address and
principal place of business located at 1308 Buckingham .Circle, Franklin, Téhnessee 37064 (a
- residence). NFOA has been conducting the business of an insurer without any certificate of
authorty ast mofé specifically described below. . NFOA also maintains- an office with staff at
1100 Mission Court, Franklin, Tennessee 37067, Richard Qlive 1s the agent for service of
process at the businéss address of 1308 Buckingham Circle, Frazﬂ{lin, Tennessee 37064. (See
Affidavit of Fraud Investigator, Robert Heisse, Exhibit A here{o, NFOA corporate formation
documents attached fheretq as Heisse Exhibit B, and press release Exhibit G thereté). NFOA
lists 1ts fax and telephone numbers on promotional nﬁateﬁal as fax 615-791-8624, phone 615-
' 791—8690.' (Brochure, iast page, ex. K to Heisse Affidavit.)

. According to the Internal Revenue Service, by letter dated May 4, 2007, to the
Department of Commerce and Insurance, it has no_recqrd that National Foundation of America is
a tax-exempt organization under 501(c)(3) of the Intemél Revenﬁe Code-by virtue of an approved
application; therefore, the IRS has no documents to affirmn the tax-exempt status of NFOA.
(Heisse Afhidavit, Ex.A, §12; IRS Leﬁer, exhibit F thereto). NFOA filed an Application for
Registratibn of a Charitable Organization with the T_énnessee Secretéry of State on J anﬁary 26,
2007, iﬁdicatjng an Intent to solicit donations. (Heisse Affidavit, Ex. A, 1]5)._ In its financial
filings with the Tennessee Division of Charitable Solicitations and Gaming, NFOA has admitted

to the State of Tennessee that it is making annuity payments to its clients, whona it refers to as
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~anpuitants. Tt describes the persons to whom it pays scheduled monthly instaltment
expenditures as “Immediate Annuitants”, categorized_ under headings for 10-)/88.1"{61'1’1’1, 12-year
term and 15-year term. - (Heisse Affidavit, Ex. A, exhibit C ther.eto, NFOA Quarterly Financial
Report as of June 30, 2006, filed July 31, 2006, detail of other program expenses, schedule “c”).
The amounté paid listed next to the names of “Immediate Annuitants” are the same amounts as
Mr. Heisse derived from the “Installment Plan Agreements” identified for individuals of the
samlc-e name (A.VJ ohnson, Erfle, Kukhs, W’hiteheéd, Mahar, Mantemach) (Heisse Ex. A; Schedule,
Exhibit I). |

9. NFOA does not'have and has never had a certificate of authority iSsued.by the
Commissioner of Commerce and Insurance to engage .in the business of insurance as an
Insurance company in Tennessee. (Affidavit of Robert Ribe, Chief Analyst, Department
‘Insurance Analysis Section, Exhibﬁ B her'eto, 94). NFOA does not have and has not ever had a
license to engage in the business of insurance as an msurance company in any state, according to
the database of the National Association of Insurance Commissioners. (Ribe Affidavit, Ex. B,
15). NFOA does not have and has never had a statement on ﬁlé regarding chaﬁtable gift
annuities under the Charitable Gift Ahnuity Act, Title 56, chapter 52 of the Tennessee Code
Amnotated. (Ribe Affidavit; Ex. B, 13, 6). NFOA 1s claiming not to be conducting an insurance
business subject to the jurisdiction of insurance regulators in this st-atle, a position rejected by
Penitioner.

10.  Respondent Richard K. Oliﬁe s a trustee, President, and is listed as the Executive
Director of Respondent NFOA and its agent for service of pl‘OCE:éS. Responde‘nt Richard K. Olive

executes contracts on behalf of NFOA, promotes 1ts contracts, and is actively concerned in ail of
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suéh business, as more specifically stated herein, Respondenf Richard K. Olive is a citizen and
fesident of Williamson County, Tennessee, and maintains a residence at 1308 Buckingham
Cir.cle, Franklin, Tennessee 37064, which is the lhisted busine.ss address for NFOA. Richard K. {
Olive holds no license as an insurance producer in the State of Tennessee. See, Affidavit of
Brenda Sechler, Agent Licensing Director of the Department’s Insurance Division, Exhibit C,
hereto, 4.

11, Respondent Susan L. Oliver is the spouse of Respondent Richard K. Olive andisa.,
Vice President, corporate secretary and listed trustee of NFQA, and acts in conjun.ction with
-Richard Olive in the operation and management of NFOA. Respondent Susaan. Oliveisa
citizen énd resident of Wﬂliamspn County, Tennessec, and maintains a residence at 1308
Buckingham Circle, Franklin, Tenneésee 37064. Slié.an L. Olive holds no license as an lnsurance
producer in the Staté of Tennessee. Sechler Affidavit, Ex. C, 6.

12. Respoﬁdent Breanna Mclntyre 1s an employee of NFOA, on infonnationr and
belief a citizen and resident of Williamson County, Tennessee, with an addrf;ss at 1308
Buokingham Circie, Franklin, Ténnessee 37064. Breanna McIntyre conducts various acts oh
behalf of NFOA and is a contact person -for NFOA at NFOA’s principal address, and at email
 address of Breanna@nationalfoundationofamerica.org; (Heisse Affidavit, Ex. A, 417, Press
Release, exh. G thereto). Breanna MclIntyre holds no license as an insurance producer in the
State of Tennessee. Sechler Afﬂdavit, Ex. C, 18. Additionally a person identified as Jenilee
MclIntyre, Executive Administrator of NFOA, has appeared on certain documents submitted on
behalf of NFOA (Heisse Affidavit, Ex. A, 117) to solicit a change of ownership (sec Imogene

May Affidavit below, Exhibit H hereto).
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13, Respondent Kenny Marks, or Kenny (Kenneth) M. Marks, 1s a Vice President of
NFOA, on information and belief a citizen and resident of Willlamson County, Tennessee, with a
business address.at NEQA at 1308 Buckingham Circle, Frankiin, Tennessee 37064, with alllother
possible addressrat 430 Fssex Park C.irc]e, Franklin, Tennessee 3'7069—84i6. Kenny Marks
appeérs na vidéo playable on the NFOA promotional website speaking on the topic of Securities
Ex@hanges, under the title Vice President of NFOA. Kenny Marks holds no hcense as an
inéurance producer in the State of Tennessee (See Supplemental Affidavit of Brenda Sechlcr,
Exhibit C-1 hereto). .Ke.nny Marks is named as a Respondent becausé he is described 4s an
officer of NFOA, and he is -visibly involved in and carrying out the businéss and solicitations of
the unauthorized business of insurance by NFOA with Richard Olive and others.

14. Theodore Stamps Little, is a Tennessee licensed insﬁance producer, resident at 7345
Huﬁting Camp Road, Fairview, TN 37062. ALiﬁle 18 named as a Resﬁondent because of his
éétjvities m soliciting unauthorized contracts for NFOA in Tennessee and to obtain iﬁjunctive
relief, cooperation with the feceiver, and notice to hirn. L'_ittlle holds a license in Ten_nésSee as aﬁ
insurance producer, 7345 Hunting Camp Road, Fairview, Tennessee 37062, according to records
of the Department. Liftle has consummated a contract of NFOA with a Tennessee resident that
constitutes the sale .and/‘or solicitation of unauthorized imsurance in this State.

15. On information and belief, Respondent Hunter Damiel 15 a resident of Aiabarna,
who has participated 1n acts Wifhin Tennessee 1o solicit and consummate unauthorized insurance
1n this State on behalf of NFOA. Daniel is _named as a Respondent because of his activities in
s.oliciting unauthorized contracts for_ NFOA in Tennessee along with Theodore Little and Richard

Olive, and to obtain injunctive relief, cooperation with the receiver, and notice to him. Hunter
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Dantel 1s not a licensed insurance producer in the State of Tennessee, Affidavit of Brenda
Sechler, Exhibit C, 1_]1 0. Hunter Danie]’s address on informétion and behef 1s 1705 Big Cove Rd
SE, Huntsville, Alabama 35801-2119, in Madison County, Alabama. o
16.  Respondents Richard Olive and SusanOlive, Breanna Mclntyre and Kennj
Marks, are individuals who carry out NFOA’s day to day rbusiness-, and/or are officers of the
corporation. The Departinent so far knows of aécounts of NFOA maintained at Wachovia Bank,
NA, Franklin Royal Qaks branch, and at SEI Private Trust, 1 Freedom Valley Drive, Qaks,
Pennsylvania 19458. On information and belief, Richard K. Olive and/or Susan L. Olive have
contro] of NFOA’s financial records and accounts, and some of the NFOA accounts at .éEI
Private Trust have been piaoed under the custody or control of an investment advisor, Mitchell S.
Martin, HI, for Stonebridge Investment Counsel, Inc. m Brentwood, Tenmessee. (Heisse Ex A
Exhibit J collective thereto, écooﬁnt statements). The account statements show NFOA maintains
“accounts in the Wachovia Bank, but the larger portion of NFOA’s assets are maintained in SEI
Private Trust Co., which is a federally chartered thrift. NFOA prc;vjded the Insurance Division of
the Department with statements from their bank accounts main_tained'at Wachovia, NA and their
investment accounts held at SEI Priva'té Trust. These staternents show that NFOA had
$2,105,486.82 in their business checking account with a sweep fea;mre and a total of
51 1,434,832'.96 in the SEI Private Trust accounts és of March 31, 2007. (Heisse Affidavit, Ex. A,
Attachments J -Collective). On information and belief, NFOA may hold other assets transferred
ﬁ‘oﬁ its customers, such as annuities, which have not converted to liquid assets. It will be
necessary to notify SEI Private Trust Co., Stonebridge, and Mitchell Martin, about any

restrictions or transfers of contro) of NFOA assets that may be imposed by this Court to
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effectuate those orders, and about the pe,ndency of this case as 1t may affect fhe accounts it holds
for NFOA. Any liguidation of NFOA cannot be camried out without the full cooperation of
Olives, Mclntyre, Marks, its di;ectors, agents, including but not limited to Littie and Daniel,
Aemployeés and officers, and any persons or Institutions having control or custody of its assets. In
addition to the injunctions being sought against the individual respondents, the individual
Respondents are named party Respondents to effectuéte the liquidation, apd to assist in obtaining
that full cooperation and adherénce to the Court’s injunctions.

BACKGROUND: NFOA’S BUSINESS, ANNUITY CONTRACTS
SALES STRATEGY AND CUSTOMER INTERACTIONS

17. Since NFOA’s incorporation on January 27, 2006, it has transacted contracts
known as Installment Plan Contracts which are and ought to be characterized-as annuity
contracts, funded by exchaﬁgihg assets, securities, annuities, real estéte proceeds, or other
valuable consideration of its customers. See, Affidavit of Brian Hoffmeister, Department Life
Compliance Analyst, Actuarial Services Section of Insurance Divisibn, Exhibit D hereto.’ (Alsb,
afhdavit of David éerhart, Vice President and Aséociate General Counsel of American Equity
Investment Life Insurance Company, Exhibit R hereto). These contracts have issued on the false
and misleading premise that NFOA 1sa _Section 501(e)(3) organization under the Internal |
Reveﬁﬁe Code. NFOA has msured its customers, hereinafte'r referred to as policyholdefs or

annuilants, by issuing immediate and deferred term annuities for fixed contract terms. Annuities

"' Certain attachments to the Hoffmeister affidavit, the Melba Prosser Afﬁda_vit, the Robert Sweigert
Affidavit, and the Imogene May Affidavit contained social security numbers in the original because that information
was obtzined by NFOA and used in the asset exchanges. Individual onginal pages containing the numbers or '
certain other material to be redacted were retained by undersigned counsel and substitute copies filed with the court
-which redact the identifying material with the designation “Redacted™ in its place. If the material 1s Tequired by the
Court, those original pages could be filed under seal.
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are a type of ’policy requﬁ‘ed to be filed by life insurance companies in Tennessee With_ the
| Commissioner before they can be used or sold. Hoffmeister Ex. D; 3. The contracts are not in
general measuréd by any lives of the dénor or a;ly other 11‘)eneﬁC;rlary.
-18. | NFOA’S Installment .Plan..Contracts and papers reflecting NFOA’s Tennessee
| contracts and proposals were never ﬁ]éd with the Departrnent but have been reviewea, for
purposes of this case, by the Life Compliance Analyst in the Actuarial Services 'Secfion of the
Tennessee Insurance Division, Brian Hoffmeistér. ﬁoffmeister Affidavit, Exhibit D. Mr.
Hoffmejster reviews all life insurance and annuify policy forms and endorséments filed by
InsuTance oompaniés to ensure compliance with statutes applicable to such forms, as law requires
_ the annuity contracts to be filed with the Department at least thirty days prior to their sale in the
state. Hoffmeister Affidavit, §2-3. As stated more fully in Mr. Hoffmeister’s Affidavit, the
NFOA Installment Plan Contract bears the typical features of ;n annuity.

19. Mr. Hoffmeister sfates that an annuity 1 a contract in which an insurance
company makes a series of income payments at regular intervals in return for a premium or
premiums the policyholder has paid. A policyholder’s contract value i‘n an annuity confract 1s the

_premiums paid by the policyholder, ]eés any applicable charges, plus intérest credited. Typically
I an annuity, tﬁe policyholder makes a single payment for a guarantee that the insurance
company will make periodic payments in the future. The policyholder typically retains the'right '

. lo receive at least a portion of the initial premiuﬁl at any time less the surrender charges.

(Hoffmesster, Ex. D, §4-5).

20, . Mr. Hoffmeistér notes that there are different types of _annuitigs which can be

purchased in Tennessee. A deferred annuity has two parts or penods. During the accumulation
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period, the money put into the annuity, less applicable charges, earns interest, which grow tax-
deferred as long as left in the anmuity. During the second period, called the payout period, the
company pays income to the poliéyholder or annuitant. While Tenhessee law places annuities
within the .deﬁnition of life insurqnce, annuity 1s not like typical life inéurance since the benefits
are not-dependent on the death of the annuitant. The payout period with an annuity can be for a
fixed nﬁmber of years or until the death of an annuitant. (Hoffmeister, 196-7).

21 Mr. Hoffineister has reviewed the documents issued by NFOA under its
Installment Plan Agreement to Melba Prosser including the Installment Plan Agreement and the
llustration accompanying, which, based on his experience in reviewing annuity contracts, 1s an
annuity. The NFOA Installment Plan Agreement h%lS all the charactenistics of a deferred annuity,
in that Mrs. Prosser paid $3 19,789 up front 1n order to receive guarant.eed benefits that begin
after a seven year accurmilation peﬁod and will last for ten years. (10). The document entitled
National Foundation of América Installment Plan Agreément with Robert and Rosemary
Swelgert purports to be a “ten year flexible deferred with a ten year péyoﬁt,” which was identical
to the Installment Plan entered into with Ms. Prosser, with an illustration explaining the pay out
period. The Sweigert NFOA Instalhﬁent Plan has all the characteristics of a deferred aﬁnuity n
that the Sweigerts paid $110,000 up front in order to receive guaranteed beneﬁ.ts that begin after ..
a ten (10) year accumulation period and will.last for ten years. (§11-12). Mr Hoffmeister
revieﬁved the documents appearing to contain the payout information for a NFOA Installment
Plan sold to ].mogeﬂe May, a cltizen and resident of Tepnessee. This purports to be a “ten year

flexible deferred with a ten year payout.” He concludes this payout plan evidences an annuity,
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because of the features that Ms. May paid $53,000 up front in order to Teceive guaranieed
benefits that begin after a ten year accumulation period. (Y 13-14).

Website, Advertising and Brochures to Custom_ers and Sales Force

22.  NFOA constructed and maintains as a sales promotion vehicle a website for its

business, www.nationalfoundgtioﬁofamerica.mg, which 1s identified on its contracts and
literature, and available nationally to the general public with a web 'search iptemct connection,
including anyone in Tenmessee. This website permits a Tennessee resident o contact NFOA by
submitting personal infprmétion such as name, address, phone number, email address and .
comments. This website includes pages soliciting and explaining how customers can exchange
annuities, real estate or securities for the NFOA contract, and purported consequences of those
exchanges, particularly in the area éf genewflating favorable tax deductions based on its being an
organizétion purportedly described by Section 501(c)(3) of the Intemal Revenue Code. As noted,
the Internal Revenue Servicé as of May 4, 2007, had no record of an exemption under Section
501((:)(3) for NFOA. The website’s printable material has remained essentially unchanged

'7 be‘mfeen October 2006 and May 2007, (Heisse Affidavit, Ex. A; collective exhibit D). The
website also includes videos dlSCllSSlIlG these matters and features Rlchard Olive speaking, as
well as Kermy Marks, identified as “Vice President” of NFOA, speaking on the Securities Video.
Thcf; Department made a video of the webéite, playing the various videos in which Olive or Mar;&s _
describe asset exchanges of customers’ annuiti_es, securities and real estate for NFOA’s contract.
(C_opy of Affidavit of Dale Clements, Department’s Chief of Securities Enforcement, reflecting

the videography, attached as Exhibit E hereto. The original videotape described in that affidavit

may be submitted to the Court if necessary at hearing, and still has not been transciibed.)
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Printouts'me_lde'May 19, 2007, at 9:60-9: 10 a.m. of the moment. Wheﬁ the speaker’s name is
displayed in each of the 4 website videos, Welcome Video, Securities Video, Annuities Video,
and Real Estate Video, are attached as Exhibit F . Tennessec residents and any other persons.are
thereby sohcited_to exchange various types of assets for the NFOA contract that is advertised. |
23. According tb NFOA’s own records obtained by .the Depaﬁment, pursuant to
administrative subpoena, NFOA had entered mto at least 233 confracts as of April 20, 2007,
resulting in at iéast one contract reflected for Tennessree out of three known direct solicitations,
for a total receipt of $31.2 million, and incwired delayed payout obligation of $41:9 million, |
ineasured in future dollars. Mr. Heisse, Insurance Fraud Investigator, has created a summary
spreadsheet with these totals (Heisse;s Affidavit, Ex. A, 119-20; Spreadsheet, exhibit_l thereto).
Accordingly, the average dollar value reéeived by NFOA per contract wouid be about
$133,900.00, and several customers shown had more than one contract. This same spreadsheet
concludes NFOA paid approximately $i.3 mﬂh'on 11 comnussions to salespersons. NFOA wili
also have absorbed any surrender charges or.other ex.penses of closing, and have operating
expenses reducing the available assets. :NFO.A’S 2006 financial statements with the Tennessee
‘Secretary of Sfate’s Division of Charitable Solicitations [Heisse Ex. A; exhibit C thereto] re:ﬂect
~ large outlaysl for fﬁndraising expense, and for other administrative expense. As an example, in
April - June 2006, revenue from “contributions” (1.e. listed checks and “annuity ex.”’} is
$2,170,535.82. NFOA paid only $15,167.67 for chantable seryices, but $193,246.67 for fund
‘Taising expense, plus $67,546.32 for admunistrative expense. The amounts paid to “immediate

annuitants” $17,450.09 is not a charitable expense. Thus, in that period, about 12% of cash’
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recelpts were immediately expended. Those cash receipts were probably already reduced from
the amounts received from clients due to swrender charges on annuities.

24.  The Department received egamples of onginal sales-'promotion postcards 1ssued
by NFOA, mailed to individual salespersmlls describing NFOA_as. issuing annuities. These cards
refer th.e recipient to a “New marketing idea” and on the reverse, state:

“Exchange a Client’s Indexed Annuity for a New Annuity at the Accumulated

Value. Your client receives a tax deduction and you eam 9%! Call Richarg Olive

888-340-NFOA (6362) National Foundation of America.

(Heisse Affidavit, Ex. A, Cards attaé_hed Exhibit E-1 thereto). Moreover, NFOA’S half-page
advertisem.ent in the April 2007 issue of magazine BrokerWorld,” makes a similar pilch to a
prospective insurance sales force:

Exchange a Client’s Indexed Annﬁity for a New Contract at the Accumulated

Value. 9% COMMISSION. Your Chent receives a Tax Deduction and YOU

EARN 9%. Call 888-340-NFOA (6362) National Foundation of America
(Heisse Affidavit, Ex. A; exhibit E-2 thereto, with typeface emphasis approximated). In the
advertisement “New Annwty” has been replaced with general terms “New Confract,”_but i all
other terms -it looks the-same.-

25, NFOA appears _tol alternate whether it will disclose that the contract is an annuity,
a recognizable life insu%anée product, or obécu;e its -character as an “installment plan” depending

on its audience. Customers may receive 2 full-page color brochure (Heisse Affidavit, Ex. A,

attachment K) refernng to NFOA’s product as a “Tax-Deductible Installment Plan,” which, like

BrokerWorld, according to its own website, *'is the'only national insurance magazine founded, focused
and edited to specifically address the brokerage marketplace and the unique informational needs of independent life
and health producers who select the products best suited to their chients” needs from a variety of companies and
marketers.” {(www brokerworldmag.com About Us webpage; 5/19/07).
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the website, stresses to customers that the plans are a way “to achieve your [the customers’]
ﬂ]:_lancial goals, while assuring vourself and designated beneficiaries, ...a guaran‘ieed tax-favored
income for a guaranteed period‘ of time. Tax Deductible Installment Plans provide a substantial
income tax deduction which may be used to lower your adjusted gross income by up to 50% and
“can belfunded with a variety of assets. . .."” (Intemal page of Heisse aff. ex. K, headed “Tax
Deductible Installment Plan™). The Brochure ;1150 céntinues the misrepresentaﬁon that NFOA 1sa
Tennessee 501{c)(3) public charity and that NFOA plaﬂs provide tax relief to individuals and
families nationwide. (2nd page, inside of CO\}er). But, as shown in the Chéritable Solicitations
financial statements, NPOA admils ofﬁcially‘téj the State of'Ténﬂessee .that f)ayments 1t started
rﬁaking to custoxﬁers under its contracts are to “mmediate annuitants.”

NFOA’s Sales and Attempted Sales of Annuities to Tennessee Residents

26. Based on records disclosed to the Departm.ent, NFOA only recently has actually
consummated any contract in Tennessee, and solicited Tennessee residents, as opposed to its-
wide-ranging activity in other states since its inception last year. Vewing the contracts submitted
under subpoena to the Department, Rob Heisse, Fraud Investigator, viewed a completed contract
in Tennessee for a Ms. Melba Prosser, dated April 3, 2007, sold by Theodore Little, a Tennessee
licensed insurance agent. Heisse Affidavit, Ex. A, 117. Heisse interviewed Lattle én April 27,

- 2007, who told him he had learned about NFOA from Hunter Dantel, a licensed insurance agént
in Alabama, who said clients would receive tax savings, a 5.15% guaranteed returﬁ and full -
accunuﬂated value of their annuity, upon changing the ownership to NFOA, which woﬁld
liquidate the annuity and place the money in trust. Little did not understand the tax deduction

aspects of the transaction. He would receive a 9% commission on the surrender value of any

Petition for Liquidation of National Foundation of Amenca

16



transaction completed for NFOA.l Little stated he solicited two other Tennessee residents; -
business, Robert and Rbsema.ly Sweigert (ope transaction) and Imogene May. Heisse, §22.

27. Depértment Insurance Fraud Investigators including Robert Heisse, Judith Nash
and Cliffo‘rd Hargrove, thereafter interviewed Melba Prosser, hno gene Méy, and Rob'ert Sweigert
and obtained sworn statements from them. Theée persons were individually sblicited by NFOA
in Tennessee for contracts, and their Afﬁdavits respec-ting their dealings with NFOA, are
attached hereto and incorporated in full by this reference, as Exhibits G, H and I. These
affidavits show that NFOA intends to congummate 1ts unauthorized annuities in Tennessee, and
uses misléading and pr¢ssurizing tactics in the course of -1h§se sales. NFOA also 1s discouraging

~any cooperation with the bépartmént of Comumerce and Insurance. The affidavits are

sunmanzed as follows:

A) Melba Prosser. (See, Affidavit of Melba Prosser, Exhibit G.) Mrs.
Prosser is an 80 year o0ld widowed resident of Nashville with a fourth grade education.
On April 3, 2007, Mrs. Prosser was solicited personally by her own insurance agent, Ted
Little, who had sold her an annuity with American Investors Life as well as other
business. Prosser, §2. Little was accompanied by Hunter Daniel, whom she did not
know, and presented her documents prepared before the meeting that listed all
investments Mrs. Prosser owned with three insurers. Mrs. Prosser did not know how they
knew about the other two investments. Prosser §3.

Included in the documents were a presentation (Prosser, attachment 1) for a 7
year Flexible Deferred, 10-Year Period-Certain Income Stream™ discussing an income
stream in the example beginning in 2014, 7 vears from the date of transferring ownership
of the existing annuity with an accurnulated value of $319,789. This chart shows
monthly payments for ten years beginning in seven, of $4,160.25, and also that Mrs.
Prosser would be eligible for a tax deduction totaling $75,422.00. {see also, Heisse
Affidavit, Ex. A, 423]. Little and Daniel told her she could replace her annuities with a
NFOA product that could earn a higher interest rate and receive tax benefits. Prosser, 4.
They said there was not any risk and NFOA would reimburse the penalties she would
receive from the annuity companies. They told her she could earn 5.5% interest and that
she would have no control over what happened to the money once NFOA received the

- funds, and NFOA would not be sending any statements.
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She signed some documents. Mr. Little and Mr. Daniel returned later, and the
documents had been notarized. Prosser, attachment 2. One document, attachment 3 to
Mrs. Prosser’s affidavit, in handwriting, appearing to be signed by her and notarized,
instructs American Investors Life Ins. Co. to make a change of ownership of her annuity
to NFOA, and not to call her, write her or send an agent out to visit her. Mrs. Prosser
says she did not prepare that statement, and was not aware of its existence until it was
‘shown to her by Tennessee Department of Commerce and Insurance representatives.
Prosser §5. Mrs. Prosser signed a blank form NFOA Instailment Plan Agreement.
Prosser §5, att. 4.

Later after Mrs. Prosser-talked to her son, she wanted to discuss the transaction
with Mr. Little. Little and Richard Olive, president of NFOA, visited her a few days
later. Olive made several representations about the transaction. Prosser, 6, 7, 8. She

~ was told there would be no federal tax on the “rollover” of her annuities and that she
could withdraw up to 10% of her money every year without penalty. Mr. Olive explained
NFOA was a charitable organization that offered a product with a better return and tax
advantages than her existing annuities. Mrs. Prosser asked how NFOA could pay fees
and expenses and still insure the investors had the returns Mr. Olive was promising. Mr.
Daniel and Mr. Little responded NFOA would lend the funds out to make money and
insure NFOA could meet their commitments.

Before dealing with NFOA, Mrs. Prosser’s three annuities had approximate value
0f $222,000 AXA Equitable; ING USA $46,000, and American Investors $56,000. Mrs.
Prosser said the AXA and ING annuities had aiready been transferred to NFOA at the
time of the second meeting with Little and Olive. Prosser 9. Mrs. Prosser states she is
having second thoughts about transfernng annuities to NFOA, and that she did not really
understand the product. She had known Mr. Little for years and trusted him to give good
investment advice; she did not have the necessary expertise to structure her investments

- for the best return and tax advantage, and rehied on Mr. Little. Mr. Littie said he did not
charge the elderly for his work, but didn’t discuss that he would receive a 9% commission
for placing her investment with NFOA. Prosser, 110.

B).  Imogene C. May. Affidavit dated May 14, 2007, Exhibit H. Ms. May is
a 77 year old widow and retired, living in Kingston, Tennessee. She had invested in -
annuty with American Investors Life, sold to her seven years ago by Ted Little, which
had been her onty investment experience. Ms. May was dissatisfied with her current
annuity, that she could only get her money out of her existing annuity once per year for
thirty years. Ted Little asked to meet about the annuity and arrived on April 4, 2007, with
Hunter Daniel of Alabama, whom Ms. May did not know. Daniel talked the most.
Daniel and Little explained the NFOA program and said Ms. May could replace her
annuity with the NFOA product, with a higher interest rate and tax benefits, and without
any risk to her money. They said she could withdraw her money at any time, and NFOA
would pay all the penalties she would be charged by the annuity company. They said she
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would earn 5.25% and did not mention any possibiiity of having to pay federal income
tax if she transferred her money to NFOA. May, 3.

Later, Little brought back a document to sign, but gave Ms. May no papers but a
booklet outlining general information on the NFOA investment program. Ms. May
recalls signing one document, but is not sure it is the one attached as Attachment 1 to the
affidavit bearing a signature and notarization that she doesn’t recall. (The notarized page

~ contains a typewritten Jetter appearing to be signed by Ms. May o American Investors
telling them she does not want them to attempt to call her to conserve her business. She
states “Any attempts to conserve this business in the manner described above will result
in my written complaints to the State Department of Insurance and the state Attorney
General’s Office.”) She never saw the other pages of the attached documents and does
not remember signing the papers and does not know 1f that is her handwniting. May, 4.

- Ms. May says she was shown (by the investigators) a document for the plan
saying she will not get any money for ten years, that is, starting in 2017. She did not
- know this or sign anything agreeing to that plan. She did not get a copy of this document
" - and would not have been interested 1if she had understood it. [See, documents at Exhibit 4
to Brian Hoffmeister Affidavit, Ex. D- National Foundation of America, lmogene C. May
10 Year Flexible Deferred 10 Year Payout dated Apnl 3, 2007, presented by Theodore
Little, with two pages of financial illustrations]. May, 4.

Ted Little called Ms. May approximately one week before her May 14, 2007,
Affidavit to the mvestigators. He said the Department was looking at NFOA and that she
would probably get a call from the Department. -He said he did not understand why this
was the business of Commerce and Insurance since NFOA is not an insurance cormpany.
Ms. May was left with the impression that Little did not want her to talk to the
Department’s representatives. (May, 15). Ms. May 1s having second thoughts about
transferring her annuity to NFOA. She just wanted to be able to get her money. She
trusted Littie for good investment advice, and asswmed he had her best interest at heart
with the NFOA investment but did not think he would take advantage of her, as he did.
Little did not disclose a 9% commission for piacing her investment with NFOA. (May,

16).

C) Robert Sweigert and his wife Rosemary Sweigert. The Sweigerts were
solicited on April 3, 2007, at their home in Columbia, Tennessee. See, Affidavit of.
Robert Sweigert (Sweigert), dated May 14, 2007, Exhibit I to Petition. Mr. Sweigert is
73 and retired after 22 years in the telephone industry. His investment with Southern -
Estates was bought by Puritan, and then the account was taken over by Ted Little.
Sweigert also purchased an annuity through Little from National Western. Laittle and
Hunter Daniel, previously unknown to Sweigert, came to discuss a plan from NFOA,
They said he would make a 5% retun, NFOA would get 5% and 3% would go to charity.

- NFOA would absorb all surrender charges when his annuity was cashed in and moved
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from National Western to NFOA. Robert and Rosemary Sweigert both signed the NFOA
Installment Plan Contract and Agreement attached to the Affidavit as attachment 2, and '
received the illustration of thelr payment and payout period, as attachment 1. Sweigert,
§2. Attachment 1 shows monihly payments of $1,325.63 for a ten year term beginning
May 1, 2017, a tax deduction of $44,623, and total initial value of $110,000.

Sweigert did not realize until the Department of Commerce and Insurance
representatives pointed out that he would not receive NFOA payments until after 10
years, with a first payment on 2017. Little and Daniel did not point out this fact. Had he
been aware of the 10-year deferral, Sweigert would definitely not have agreed to transfer
~ his money. Sweigert is receiving a 10% return from the National Western annuity and is
satished with that. He is not in good health and would not have agreed {0 any product
that would not begin payments for 10 years. Sweigert, §3.

Swelgert was contacted by Little a few days before the date of his affidavit and
informed that the Department of Commerce and Insurance was Jooking at the NFOA,
program, and representatives might try o contact him. Little said he thought the NFOA
product was good and that Sweigert and his wife did not have to talk to the Department
representatives. Sweigert, 4.

28. The Affidavits of three Tennessee residents show Little’s practice of targeting the

sale pit.ches to former annuity investment clients, with the assistance of Mr. Daniel, and on
occasion by Mr. Olive himself. NFOA evidently 1s making several misrepresentétions, and
qutn’ght fathing to inform the clients about the terms of what they may be signing, or failing to
give them completed contracts. These persons are at the mércy of what documents NFOA
completes in their namé, and the representaﬁons 1t makes 1o others about their intentions. The
Teunesseé residents are in general unsuited or avérse to deferred mvestments, and surprised

about the terms apparently recommended or in contracts. They are enticed by or looking for

favored tax treatment and other concessions promised by NFOA to absorb all the financial losses

associated with cashing in their existing investments. They are being told to be alert to
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investigation by the Department of Comm.erce and Insurance, and Little has claiinéd that this is
not the Department’s business because NFOA is not an insﬁrance company. May, §5.

29.  NFOA through its documents and these client sales pitches misrepresents the tax
status of its organization and the consequences of “donéting” orinvesting with them, and thus
thet'e is substantial hazard to the clients in terms of their expectéd benefits and what will
ultimately be available to them. NFOA has no determination from the IRS as to its éntitletnent to
be tatx-exempt. As of May 17, 2007, NFOA 1s still not classified as an orgamzation exempt from
F edergl Income Tax under section 7501 (a) of the Internal Revenue Code as an organization
described in section 501(c)(3). The VIRS reports that NFOA filed an application for exemption itl
2006 and that it is still under review in the Determinations Debar—tment of the Internal Revenue
Service. (See, attached Exhibit J, Lettejr May 17, 2007 to Texas Deﬁaﬁment of Insurance,
Enforcement Division, from Deranda Scott, Revenue Agent,_which has been shared with the
Tennessee Depaﬂmertt).

'30.  NFOA’s contracts reflect an express twitten term that it is recognized by the IRS
as a chantable non-profit organiiation under Section 501 (é)(3) of the Internal Revenue Code
(Prosser, attachment 4), and NFOA represents in multiple stgtements and materials that the
contract will entitle the customers to potential generous tax deductions related to that status. The
IRS states that it has granted NFOA no such designation. The deceptive u11derpinning related to
NFOA’s supposed tax favored treatment of its contracts pemnéates its entire business mode} and .‘
sales ])it¢h. This misrepresentzttion has materially and ureparably harmed and has the potential to

harm financially all its customers and the intended beneficiaries of the contracts. These harms

are as varied in nature and degree as the circumstances of all those individuals’ tax conditions,
gr
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the assets turned in to NFOA, and the extent to Which.they have entrusted their money and keyed
-thelr tax status and.consequeﬁces to reliance on such an organization.

31.  Duetothe facf that NFOA has been pursuing these tyi)es of oppressive sales of an
unregistered unlicensed annuity product in other states, several have éxprcssed concern to the
Tennessee Departmeﬁ‘[ and a desire that Tennessee, as the domiciliary state, take action witlun its
legal powers to stop NFOA. The order.s entered to date by some other states enumerate that
NEQA’s lack of app-ropﬁ-e‘lte insurance lic;ensure, or, where the classification in the state requires
securities licensure for NFOA and its reprgsentatives, fhe']ac_k of that other authority, is grounds
for injuﬁctions and cease and desist orders against NFOA conducting business in their states.
Because the records obtained by Tennessee demonstrate NFOA has conducted bﬁsiness 11 even
more stafes, it is anticipated that more orders of this type would follow. Also,rsince it 18
unknown whether the records bbfained by Tepnesse;e were complete, investigations may show
there have been other transactions in violation of law.

32. NFOA has not attempted to obfain a ceftiﬁcate of authority from the
Comimissioner, nor applied for any.exemptions, and therefore the Commissioner is forced to
address the nature of the contracts being issued by NFOA, and take cognizance of the public
interest in terminating NFOA’s business operations expressed by the other stat;-s into which
NFOA is injecting its unlawful business from its base in Franklin, Tennessee. It is clear that the
contracts are annuities and insurance business. Other states have ordered NFOA to (.;ease and
desist the unauthorized transaction of insurance business iﬁ those states. These mnclude:

A. | Washington — Certified Copy of Order No. D06-245, In the Matter of National

Foundation of America; an Unauthorized Entity, and Richard K. Olive and Susan L. Olive, Order
to Cease and Desist, Dated September 18, 2006, Office of thp Insurance Commissioner for the
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State of Washington; Exhibit K attached. The Washington order required Respondent NFOA
and the Olives to cease and desist from engaging in the unauthorized business of insurance in the
“State of Washington, including the issuance of tax-deductible annuities, “installment plans,”
(tefm certain annuities) and charitable remainder trusts. Washington’s order cites similar laws to
Tennessee prohibiting unauthonzed insurance, RCW 48.05.030. This order has not been
challenged by NFOA, on information and belief. NFOA’s records reflected a Washingon state
contract listed on Heisse Affidavit, summary, exhibit I, p. 7, dated one day after the Washington
order issued, 9/19/2006. '

- B. Florida — Certified Copy of Immediate Final Order filed April 13, 2007 in the
Office of Insurance Regulation in the State of Florida, in the Matter of National Foundation of
America, Richard K. Olive, Susan L. Olive, Breanna Mclntyre and Robert G. Dewald; Exhibit L,
attached), ordering the respondents to cease and desist from the transaction of unlicensed,
unauthorized insurance and annuity contracts covering Florida consumers. NFOA Florida
counsel filed an administrative appeal of this order with the First District Court of Appeal, on

‘May 11, 2007. Exhibit I-1. Florida has also issued an order against Robert G. Dewald, who is a -
Florida insurance agent licensed to issue types of life or health insurance including variable
annuity, on the ground that the solicitations of NFOA contracts were unauthorized insurance and
violated certain other standards governing the sale of appropriate products. Exhibit L-2. The
sales practices alleged against Mr. Dewald are of the type that are entailed by the oppressive and
misleading solicitation of customers by NFOA representatives in Tennessee.

C. Towa — Certified Copy of Cease and Desist Order against National Foundation of
America issued April 13, 2007, by Commissioner of Insurance, State of lowa, pursuant to the
Jowa Securities Act, the lowa Examination of Insurance Companies Act, the lowa Unauthorized
Insurers Act and the Iowa Insurance Trade Practices Act, Exhibit M. NFOA counse! from
ilinois filed an administrative appeal of this order on May 11, 2007, copy attached, requesting a
contested case hearing, taking positions that the Jowa Commissioner lacked jurisdiction and
asserting that NFOA’s business-is not insurance or a secunty. Exhibit M-1.

33.  The Department has received two orders that characterize the unauthorized NFOA

contract solely as a security.

A, Texas — A Certified copy of Emergency Cease and Desist Order, issued May 18,
2007, by the Securities Commissioner of the State of Texas, 1s attached hereto as Exhibit N.
NFOA, Richard Olive, Ken Marks, and two Texas individuals, are ordered to cease and desist on
the grounds that NFOA and its officers and representatives are issuers of or soliciting sales of
unregistered securities in Texas and engaging in fraud in connection with offer for sale and sale
of such securities through its Tax Deductible Installment Plan. The order becomes final and non-
appealable 1f no hearing is requested within 31 days.
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_ B. Alabama ~- Fax copy of a Cease and Desist Order, CD-2007-0014, Issued by the
State of Alabama Securities Comrntssion, on May 21, 2007, against NFOA, Richard Olive,
President of NFOA, Kenny Marks, a Vice President of NFOA, and Hunter Brown Daniel, Jz.
{Identified as an individual registered with the Alabama Department of Insurance io sell
insurance) and Suzanne Nance Damniel, his wife, as agents of NFOA listed at the address 1705
Big Cove Road SE, Huntsville, AL 35801; Exhibit N-1, attached (certified copy to be filed when
available). This order directs the respondents to cease and desist further offers or sales of any-
security into, within or from the state of Alabama, having found that NFOA’s marketing of the
Instaliment Plan Contract and Agreement, was an annuity. In Alabama, a security includes any
“annuity contract unless issued by an.insurance company.” Sechion 8-6-2(10), Code of Alabama
1975. The order finds NFOA’s product to be unregistered, without exemption, that NFOA 1s not
licensed to conduct business as an insurance company 1n Alabama, that the Respondents are not:
appropriately licensed under the securities laws, and that material misrepresentations are also
accompanying NFOA’s sale in Alabama.

34, One of the Florida Department of Financial Services investigators, Kimberly
Brown, has given an Affidavit dated May 17, 2007, for submission in this case (Bfown Afﬂda\;it,
‘Exhibit O hereto), to describe for this Court her bwn mvestigation into the NFOA activities, after
a consumer advocacy referral, aﬁd concern by a consumer about a transaction with a Florida

licensed agent oﬁ March 22, 2007. Ms. Brown’s affidavit explains:

~ Ms. Brown obtained information on the investors in Florida from a hotline and
several insurers who were concerned with losing customers. She determined that many of
the sales agents for NFOA had previously sold these investors their original annuity that
was being surrendered to purchase the NFOA product. Brown Affidavit, Ex. O, 6.
Brown was suspicious because a large number of people surrendered their annuities to
invest with NFQA over a relatively short period of time, which is unusual for investment
in 501(c)(3) public charities. Brown, §7. Brown was concerned that NFOA was
‘acquiring ownership of annuity funds and yet claiming to provide a tax advantage to the
investor, and it was unclear when the investment became a charitable contribution. Also,
with the rate of return, 5.5% plus 9% commussion to agents and overhead expense, it was .
difficult to see how NFOA couid “remain profitable within the confines of a charitable
organizations ‘profitability.”” Brown, 8. NFOA has no license or approval to sell
insurance in Florida. Ms. Brown states the contracts provided to investors through
Florida licensed agents evidenced that they were gaining a “charitable gift annwity,” or
“immediate pay-out annuity” and used typically insurance based terminology. 9. .
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Similarly to the experience of the Tennessee customers, Ms. Brown reports
confusion among the seven (7) elderly NFOA investors she interviewed, and that NFOA
sales agents were not explaining many features of the product, such as the agents’
commissions, the fact that investors could cash out early, how the charitable: contributions
worked, and that they in fact relinquished ownership in their annuity funds to NFOA. '
§10-11. Ms. Brown found tax consequences to several investors, who received IRS forms
from original annuity issuers for taxable income. Funds had been surrendered by the
investor and no charitable organization receipt had been issued or filed in behalf of these
consumers as required by TRS codes. From her interviews, NFOA sales agents never told
these investors that they would incur a tax bill by surrendering their existing annuity and
purchasing the NFOA product.” §12. The President of NFOA, Richard Olive, had
advised one of the agents, a Mr. Winter, who sold the product in Florida, that NFOA. pad
5%, that NFOA would refund to the investor any surrender charge the investor incurred,
and that the NFOA product had tax benefits. 1[14 One ¢elderly Florida resident had
~ surrendered her annuity with American Equity Investment Life Insurance Company to
transfer funds to NFOA. Brown learned that Mr. Olive visited with that resident Ms.
Rlevins to obtain her signature on the transfer contract. Brown determined Ms. Blevins
believed she was simply purchasing another investment product of American Equity and
had no idea she was retinquishing ownership of her anmuity funds to NFOA.

35. Robert Koppin, an attorney with the State of lowa Insurance Division, Market

Regulation Bureau, also has given an Affidavit to describe his investigations after insurer

concems arose about NFOA soliciting American Equity’s existing annuitants under the guise of

being a 501(c)(3) charity in Jowa, and causing Jowa residents, three of whom he interviewed, to

. surrender their annuities to purchase the NFOA product. (Koppin Affidavit, Exhibit P, hereto,

fax copy, with oniginal td be filed when received; §5-7). He determined the Iowa clients did not

intend to relinquish ownership of their annuity funds to NFOA, and that they were not told they

would incur a substantial surrender charge, or about possible capital gains taxes. The clients

believed the NFOA product was simply another American Equity product that provided a better

return, as the NFOA product was sold to them by the sames sales agent who sold each of them

the original American Equity annuities that they surrendered to purchase the NFOA product.
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Koppin, §7. Based on his investigation, the lowa Insurance Division issued a Cease and Desist
Order (i.e. Exhibit M, hereto), and Mr. Koppin concludes that the annuity funds invested by the
three lowa clients were fraudulently obtained and that “there is a substantial probability that the

funds may be lost to an illegal investment scheme.” Koppin, §10-11.

A

36. More background about the Amencan Equity Investment Life Insurance

' Coinpany’s inquiries into several clients ' who had rapidly executed oWnership change forms to
transfer ownership to NFOA, 1s provided in the Affidavit of Joni Knapp, Client Service
Administrator for American Equity, at Exhibit Q hereto, {Scanned cépy; original to be filed when
received): |

Ms. Knapp contacted about twenty-five clients who had executed ownership changes to
NFOA, to advise them that they would incur a substaptial surrender charge and confirm
that the clients understood the legal consequences. Knapp, 4. She learned that many of
the clients were elderly who incorrectly thought they were renewing their Amencan
Equity annuity, or were exchanging an existing policy for a higher-yielding product by
American Equity or another insurance company. Few understood that the documents
NFOA requested be signed would assign ownership of their annuities to NFOA or that
the value of funds transferred into NFOA would be reduced by the surrender charges for
the American Equity annuity. For some, the NFOA sales agent was the same one who
sold their American Equity anmuities: Knapp, §5-7. Ms. Knapp obtained NFOA's
Installment Plan materials, and a cover Jetter from Richard Olive, stating NFOA was
recognized as tax-exempt under Section 501(c)(3). Ms. Knapp forwarded these matenals
were given to American Equity’s Associate General Counsel, Nick Gerhart. Knapp, §8-
10.

37. Nicholas C. Gerhart is Vice President and Associate General Counsel of
American Equity, which is a life insurer issuing fixed rate annuities, index éﬁnui_‘[ies, a vanable
annuity and life insuranée. Afﬁdayit of Nichollas C. Gerhart, Exhibit R, hereto, (Scanned copy;
ornginal to be filed when received). Mr. Gerhart describes the unusual volume of withdrawal or

surrender request forms submitted by NFOA in February 2007, and that these were requesting
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cancellation of American Equity contracts and immediate paymeﬁt of the cash surrender value.
He réviewe_d the materials. and results of Ms. Joni Knapp’s investigations, and made concerns
known o Towa’s insurance department. Moreover, Mr. Gerhart concludes from his experience

| and backeround that the NFOA Installment Plan matenals collectively constitute single premium
term'c'ert-ain annuities, some of whiéh pro?ide for payments to begin immediately, and some of
which provide for deferred payment. Gerhart, J18. |

38.  Because of the nature of NFOA’s contracts, and his re\fiew of Cease and Desist
orders issued by Washington, Florida, and Iowa finding NFOA to be issuing unauthonzed
insurance contracts, and due torAmeric.an Equity’s investigations, Mr. Gerhart expresses that his
employer, American. Equity, has considerable concerns about effectuating any transactions
involving NFOA. §19-22. Mr. Gerhart’s comments represent a predicament of any insurer being
presented with information that customers aré being preyed upon by NFOA and where there 1s no
confirmation of any legality or veracity of NFOA’s product apd representations to the ﬁublic.

39. Under Tenn. Code Ann. § 56-2-105, NFOA ought never .to have conducted its
business of issuing term-certain immediate and deferred annuity contracts, contracts 1t is terming
purpertedly “Instaliment Plan Agreements,” without first obt-aining a certificate of authority from
the Department of Commerce and Insurance. Defendants, had they applied, would likely never
quahfy ﬁnder the numerous standards and managerial qualiﬁcaﬁons to issue these types of
contracts, dnd the contracts themselves iﬁ their current form, would not be approved life
insurance policy foﬁns. Hence, alt leftijer business activities should cease, all pending
transactions should be suspended, and NFOA’s ill-gotten proce'e'd,s protected from loss and

returned to the extent possible to customers. The damages NFOA has caused may be incapable
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of reversal because the customers may not be able to recover their original status in the assets
that were exchanged. Had the NFOA. sought such a certificate of authority, based on the
‘information that the Department now has about the actual type and manner of business
operations, management and representations made by Defendants, no such certificate Would be
granted by the Commissioner.

40, Thé further justiﬁéation for receivership, be.lov;f, arises because NFOA has not
* sought regulation by the Departmenf, or its counterparts in other states where it is doing business.
Itis hafming people everywhere, and it cannot be concluded that NFOA would remain in
existence to p-ay its obligations far into the future, or even that it has assets to pay back its
cﬁstomers’ contributions made for conifacts that had no legal a_ﬁthority The failure to seek
regulatory authority, coupled with the long deferrals of many of its contracts for elderly
annuitants, causes concém as to their intent to perform any contracts as worded. NFOA does ﬁdt
appear to have the ability to pay the entire illegal contract receipts back to customers.

FACTUAL GROUNDS FOR LIQUIDATION OF NFOA’s BUSINESS

PROHIBITIONS AGAINST UNAUTHORIZED INSURANCE BUSINESS |
41.  The general insurance law éf.Tennessce, found in Tenn. Code Aﬁn. § 56-2-105,
makes it unlawful for any company to enter ito a contract of insmll'anbe as an insurer or to
transact insurance business in this state without a certificate of authority from the Comlmissioner
or without coming within any statutory exception through application to and satisfaction of all
. requirements to be enforced by the Commuissioner. Similarly_, Tenn. Code Ann. § 56-6-114, 1n
the provisions governing insurance produoérs {aka agents), provides that “A person shall be

personally liable on all contracts of insurance unlawfully made within this state by or through
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such person directly or indirectly, for or on behalf of an insurance company not authorized to do
business in this state.”

47. Tenn. Code Ann. § 56-2-102(a) requires, similarly, “No domestic insurance
company ...shall cornmence business in this state untii it has complied with the provisions of §§
56-2-101 — 56-2-104, 56-2-1 13 — 56-2-115, 56-2-201 and 56-2-301%, and has received from the
commissioner a certificate of authority to do business.” The statutory and rule-based
requi:remeﬁts to do business in Tennessee are comprehensive and continuing, with minimum
standards for financial adequacy, capital, surplus, and organization'al and managenal soundness.
NFOA is evading this entire statutory scheme and 1s conducting business in stark violation of

~numerous laws and rules adopted for the protection of policyholders and the public.’

43.  The purposes of Tennessee’s insurance regulation in Title 56 of the Tennessee
Code Ann_btated have been identified-by the Tennessee Supreme Court as follows:

“[plrotection of policy holders and revenue of the State are the controlling objects

of the [Insurance] Act, the former being paramount....” North British &

Mercantile Insurance Co. v. Craig, 106 Tenn. 621, 645, 62 S.W. 155, 160 (1901).

As an expression of public policy on insurance, nothing we have found or to

which we have otherwise been directed mdicates that this policy has not been

followed by the Legislature in every enactment and amendment of Title 56.

Ne}j’ v. Cherokee, 704 S.W-2d 1, 4-5, (Tenn. 1986}. The Commissioner seeks the protection of

policyholders and the public, which NFOA has thwarted by failure to submit to the insurance

Tegulatory scheme in Tennessee or anywhere.

3 The sections referenced provide severzl requisites for commencing business, as to qualifications, making’
application before operation, special deposits, imposing capital and surplus minimum standards, showing a listing of
the types and kinds of insurance, and giving the force and effect of law to rules promulgated by the Commissioner
to regulate the writing of the kinds and types of insurance listed,
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44, NFOA has also not tried to obtain any legél exemption for its operabion from the
.req_uirements of a certificate of authoﬁty,land does not appear based on the Commissione-r’s
knowledge of its business, to have any avenue for an exemption. Examples of exceptions are
- those 1isted in Term. Code Ann. § 56-2-105 or Tenn. Code Ann. § 56-2-106_ for certain nonprofit
annuity companies that are organized and operated exclusively for the purpose of aiding nonprofit
so,ienﬁﬁc or educational institutions, a Commissioner-granted exemption with several statutory
conditions that have no app[icabi!ily to NFOA. NFOA ho_ldé no certificate of authority from the

'Commissioner, and has been granted no exemptions under this or any other statuies. See also, 19
above, and Ribe Affidawvit.

45, NFOA has not filed anything to become a qualified charitab]e gift annuity 1ssuer
in Tenmessee, under Tenn. Code Ann. §§ 56-52-101, et seq., nor 1s it eligible. The 1ssuance of a

qualified charitabie gift anriuity does not constitute engaging int the business of insurance in this
S_tate. Tenn. Code Ann. § 56-52-103. Issuers that are not qualified aré deemed to be msurers.
NFOA does not qualify, categon'caily, under this statute, as it has not been in continuous
operation for at least three years and 1s nof a successor or affiliate of a charitable organization
that has been in continuous operatién for at least three years. Tenn. Code Amn. § 56-52-
102(3)(B). Also, its installment contracts (term certain annuities) are not payable over one or
two lives, and thus do not fit the definition of a charitable gift annuity under Tenn. Code Ann. '§
56-52-102(1). NFOA has shown no compliance with any other requirements of Tenn. Code Ann.
§ 56-52-102, which i.s,exclusively to authorize the type of annuities 1ssued for one or two iives, :
as to maintainihg the one million dollars of ﬁllrest1icted assets required exclusive of those

funding the annuity agreements. Further, at this pownt, it appears NFOA’s contract is not issued
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by a charitable organization defined.as an entity described by Section 501(¢)(3) Internal Revenue
‘Code.
46, NFOA has simply not applied for any insurance aﬁthority, which is the most
81 gniﬂcant omission because it shows intent to evade the law.
47 Tenn. Code. Ann. § 56-2-107 states:
Any of the following acts in this state, effected by mail or otherwise by an

unauthorized insurer, are included among those deemed to constitute transacting

insurance business in this state:

(1) The issuance or delivery of contracts of insurance to residents of this state;
(2) The solicitation of applications for such contracts;

(3) The collection of premiums, membership fees, assessments or other

considerations for such contracts; or
(4) The transaction of matters subsequent to the execution of such contracts and

arising out of them.
As can be seen from the affidavits of Robert Heisse attached, NF QA, through Theodore_ Little,
and Richard Olive and others, have issued and delivered contracts to a résident of this state, Ms.
Melba Prosser, as found in the contract records obt.ained by the Department. Mroreover, NFOA
has attempted the solicitation ‘of applications for such contracts, through seeking payments and
_assels from two other Tennessee residents, and it appeared some elemeﬁts of Ms. Imogene May’s
contract were consuminated leading to annuity surrenders. NFOA collected valuable assets and
annuities for such contracts. VThus, under Tenn. Code Ann. § 56-2-107, NFOA should be found
0 11ave:transa(-:16d insurance business in this State. |
48.  NFOA s conductmg unauthorized insurance and soliciting and issuing such
contracts in Tennessee and to other states’ residents. Moreover, it is causing remdents to transfer

and convey legitimate assets, usually income tax deferred annuities from licensed companies, for
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the benefit of themselves and their heirs, to NFOA in -exchange for NFOA’s ‘unliccnse-dr
charitable term certain annuities.'

49, NFOA has used in ijapers submitted to an insLlfer, American Investors Life, a copy
of'a corporale reso}utioﬁ,'dated on or about April 18, 2006, that resolyed that Richard K. dlive

as Executive Director was authorized for the corporation to:

1. liguidate stocks, bonds, annuities and other securities received by the
Organization in connection with charitable contributions or transactions and _
transfer the resulting proceeds to any account of the Organization, and to execute
and deliver any and all checks, drafts, agreements and other documents in

connection therewith, and :
2. enter into and execute planned giving or chantable contnbutlon transactions .

with donors, including executing any and all documentation related to the
acceptance or acquisition of a donation, an option and/or of title to real property
given in exchange for a charitable gift annuity, charitable installment purchase
agreement or other charitable transaction, and the marketing, sale, liquidation,
conveyance and transfer of such property, all on behalf of the Corporauon without -
any further review or approval by this Board of Directors.
Corporate Resolution attached to transfer of ownership request, Attachment 1 to Exhibit H,
Imogene May’s Affidavit. Despite the language in this resolution purporting to empower
Richard Olive to execute documents to conswmmate exchanges for “charitable gift annuities,”
NFOA never has been authorized to issue charitable gift annuities or charitable installment
purchase agreements, which are annuities, by the Department of Commerce and Insurance.
50. On information and belief, the Commissioner asserts NFOA’s entire course of
conduct shows prohibited activity by the Respondents in violation of the statute, and the

corporate resolution demonstrates a clear intent and willingness by NFOA to market and issue or |

deliver contracts of insurance as its business model, whether to residents of Tennessee, or of

other states.

Petition for Liquidation of National Foundation of America

32



51, Tennessee’s ipsurance cpde permiits the Commussioner to use stronger measures to
. .add_ress fhe failings of a domestic c_:ompaﬁy, shc_h as NFOA, through exercise of the
Cdmmissioner’s primary regulatory authority, t-G. apply_for the more extensive and exclusive
regulatory and receivership remedies imposed through the Insuﬂars Rehabilitation and
Liquidétion Act. Rather than just enjoining the prohibited condu.ct, the Commissioner is given
authority to request this Court’s assistance to shut down and conserve the Tennessee insurer’s
assets for the benefit of the public, and i appointing therCommissioner: as statutory receiver for

_ thé Qassefs and business of th»_e insurer. Because this Defendant NFOA has operated so far outside
of any regulatory authority, thé Commissioner beliéves that to enter administrative remedies
short of obtaining enforceable Court orders and injunctions (including enforceable i other states
by full faith and credit being given to those c;rders), would pose a substantial risk of being
ineffecti.ve or ignored by these Defendants, which would be more dangerous than obtaining a
court order in the first instance. The Commissioner seeks the maximum control available
through the issuance ofthis Couﬁ’s orders of receivership and injunctidﬁ, 80 as to cause arn
effective termination of all NFOA’s business activities, and an effective freeze to control its
assets, records and accounts under the Commissioner.

52. Similarly, the proceedings of [IRLA “may be applied to (1) All insurers who are’
doing, or have done, an insurance business in this state, aﬁd a-gainst whom claims ansing from
that business may exist now or in the future; (2) Al insurers whb purport to do any Insurance
businc—:.ss n this sté’{e; (3) A1l insurers who have insureds resident in this state; (4} All other
persons organized or in the process of organizing with the mzeﬁt 0 do an insurance busiﬁess n

this state.” Tenn. Code Ann. § 56-9-102. Tenn. Code Ann. § 56-9-103(12) defines “insurer” as
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“any person who has done, purports o do, is doing or is licensed rto do an insurance business, and
-is or has been subject to the éuthdrity of, or to liqﬁidation, reﬁabilitation, reorganization,
supervision, or conservation by, any iné._urapce commissioner. For purposes of this chapter, any

+ other persons ncluded under T.C.A. § 56-9~102 are deemed to be insurers;”

53 The plain import of Tennessee insurance law, and [RLA, is to afford the
Coxﬁmissioner authority to seek rece;’vership of u11auth_oriéed msurers, and would-be insurers,
and persons who do not e\'rcn cgll themselves insurers, if they are in fact substantively doing, set
- up to do, or about do an insﬁrance business iﬁ this State. Thas statute clea.rly ooﬁ_ers msurers that
are both doing, or are in the process of doing the insurance business. The Commissioner need
not wait for a large market penetration into Tennessee, or multiple unlawful contracts to be
consummated, such as NFOA has done to harm other states” residents through unhcensed
issuance of insurance there, to stop this unlawful insurance .businessl conclﬁéive]y with an insurer

receivership in Tennessee. .

NEQOA’S INSTALLMENT AGREEMENT 1S AN ANNUITY, A FORM OF

INSURANCE TO BE LICENSED IN TENNESSEE

54. NFOA is coliecting assets in exchange for the issuance of the “Installment Plan
Agreement” contracts, and these assets are alleged according £o NFOA’s contracts, to be
transferred to NFOA to assure NFOA “absolute, unencumbered title to the Assets.” NFOA’s
obligations under the contracts are solely to make payments to the Owner who originally owned
the assets before the transfer, through installment pa;/ménts in any quantity filled in on the
contract, of to any beneficiary or beneficiaries if the owner predeceases the -conclusion of the

installment agreement, for the exact same term. The payments are also assignable simply by
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mforming NFOA of the‘name, address, phone number and social security numbers of the
assignees. Tﬁese payments are stated fo be the obli gation of NFOA to pay, which means out of
the general asset.s of NFOA. NFOA vanously refers t_‘o this contract as an [nstallment Pl_an,r or as
an “Installment Bargain Sale.” The affidavit of Brian Hoffineister, Exhibit D, supra, listed the
factors making NFOA aﬁ anmljty rec_ognizablé as having the features of policies submitted by
other licensed life insﬁr-ers. |
55.  An annuity is not defined pér se 1 Termessee law but clearly is required to be

licensed as insurance in Telmessee. NFOA does not qualify for an insurance license. NFOA’s
contract states it 1s to be governed by Tennessee law. Annuities are recognizedr as policies under
IRLA and the insurance code elsewhere. The provision csf the Tennessee Insurance Code that
déﬁne-s the types of insurance and generally the scope of certain licensed lines of insurance is
. Tenn. Code Arm § 56-2-201, and certain sections following it: ‘\“Life lns‘urance’ means
insurance on human lives and insurance appertaining thereto or connected therewith.. For the
purposes of this code, the transacting of hife insurance inciudes the granting of anmuities and
endowme_nt benefits, .. .” Tenn. Code Amn. § 56-2-201(4). Tenn. Code Ann. § 56-2-203 states:
| “The company has the further ri ght to insure the lives of persons, and.engage in the general
business of life insurance; and, coupled with that right, the right to grant and sel] annuity, or
contract loans based on life annuity, with beneﬁr’[ of survivqrship, and accept and execute all legal
frusts which may be confided to it.” Insurers may exercise one or more or ali of the branches of
‘business in which 1t is authorized to engage. Tenn. Code Ann. § 56-2-205. Thus, life insurers
are empowered to grant and sell annuity products in connection with the authority to be a life

insurer.
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56. Annuity is defined in Black’s Law Dictionary as “a right to receive, fixed,
penodic payments, either for life or for a term of years. . . .A fixed sum payable 1o a person at

17 <

speciﬁc' mntervals for a specific period of time or for life.” “Annuity certain” is defined as
“payable for specified p_ériod; no matter the time of death of the annuitant” wheréas “deferred
annuity” means “paﬁnents begin at somé spelciﬁed future date provided the beneficiary is alive at
such date.” Black’s Law -Diction_ary, Sthed. (1979).

57. Just one of ﬁzany consequences of being licensed as a life insurer is the restriction
on mvestments of assets, Tﬁe Tennessee statutes governing domestic life insurance companies
severely restrict the use and investment of its éssets (See Tenn. Code Ann. § 56-3-301 - 305)
With_the underiying purpose of protecting the policyholders, juét as the statutes and regulations
goverming banks are dési gned to protect depositors. Continental Bankers Life Ins. Co. v. Bank of
A.Zamo, 578 S.W.238 625 (Tenn. 1979). The cpmpaﬁy, if licensed, must fneet financial
requirements for reserves and capital or come within dther statutory requirements. Tenn. Code
Ann. § 56-1-403. NFOA has done none of this nor shown any intent to subject itself to any
mnsurance regulatory scrutiny. Contracts of annuity a;e governed by provisions in Tenn. C_odé
Amn. § 56-36-103 and other parts of that chapter. |

58. Annuities are described as included in'more than one line of insurance for which
nsurance producers must_be licensed. A person shall not sell, solicit or negotiate insurance in
this State for any class or classes of insurance unless the person is licensed for that lin¢ of

authority in accordance with part 1 of chapter 6 of title 56. Tenn. Code Ann. § 56-6-103.

Insurance in that part means any of the lines of authority in Tenn. Code Ann. § 56-2-201. (Tenn.
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Code Ann. § 56-6-102(5)). A resident insurance producer may receive a license in the lines of
Life and/or Variable life and variable annuity products. Tenn. Code Ann. § 56-6-107.

59.  Asindicated by the affidavit of Mr. Hoffmei-ster who reviews such policies
regularly, thé NFOQA contracts most closely track policies_ that are “Single Premiuﬁ Deferred
Annuity.” Single premium deferred or non-deferred annuity policy forms-are submitted to the
Department regularly by licensed companies as a condition of their use of such pelicies in this
State. The Natilon-al Association of Insurance Commiissioners defines an anmuity contract as one
where “the insurer agrees to pay the annuitant a certain sum for a specified period of time that
~could be a number of years or the life of the annuitant.” A Regulator’s Introduction to the

Insurance Lndu.stry, pg. 49.° Similarly, Mr. Nicholas Gerhart, with the experience and
background of viewing such Contrécts as attorney for a licensed life insurer that issues fixed-t_erm
annuities as well as other types, concluded that the Installment Plan Agreement and surrounding

materials constituted single premium term certain anmuities. (See, Exhibit R, 14-18).
60.  The Receivership Act, IRLA; 1'eco-gnizes annuity claims as policyholder-type
claims. Tenn. Code Ann. § S6—9-330(a)(2) élassiﬁes claims under annuity polic-ies, whether for

death proceeds, annuity proceeds, or investment values, as loss claims under policies entitled to

* Other states have set forth definitions of the term “annuity.” For instance, the Pennsylvania Supreme
Court stated, “‘[a]nnuity’ is a termn somewhat loosely used in financial and legal nomenclature and is perhaps
incapable of exact definition. Generaily speaking, it designates a right-bequeathed, donated or purchased-to receive
fixed, periodical payments, ejther for life or a number of years. Its determining characteristic is that the annuitant
has an interest only in the payments themselves and not i any principal fund or source from which they may be
derived. The purchaser of an annuity surrenders oll vight and title in and to the money he pavs for it. On the other
hand, where a debtor agrees to pay his creditor in installments at regular intervals, the debt or principal sum itself is
due to the creditor although payable only in the manner agreed upon; it is an account receivable in which he has a
property interest. Therefore, installment payments of a debt, or payments of interest on a debt, do not constitute an
annuity, Commonwealth v. Beisel, 338 Pa. 519, at 521, 13 A.2d 419, at 420-421 (Pa.1940).

L
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Class 2 .priori-.ty in the liquidation of an insurer. Class 2 is tﬁe priority given claims by
policyholders and others u_ﬁder their insurance policies, (Class 5 contains a reference to another
type of non-individual annuity which is not applicable here).

6. In liéht of the substantial regulatory scheme afforded life. insurers that issue
annuity contracts of various types, NFOA’s business of selling annuity contracts without any
required licensure or c—:ven.céntact with the Tennessee Department of Commerce and Insurance is
presumptively harmful to its customers and the public interest. It is a business of insurance that
the legislature intends to be highly super\fised; and the solvency of such entities to be scrutinized
and approved before conducting business and so iéng as 1t continues i this State.

62. The Affidavit of Robert Heisse, Exhibit A, also expresées facts that generate
concern by the Department over the financial condition, misleading business practices and
-o.veral-l affairs and intent for the formaﬁon of NFOA. The Heisse Afﬁdavﬁ establi'shés that the
continued operation of NFOA 1s and would be hazardous financially and otheﬁfise to its
policyholders, creditors and the public, that NFOA has not come into compliance with any
statutes of the_ insurance law, and that NFOA has an uiﬂmown, umegu_léted, and suspected to be
very poor f_inaﬁcial condition, given the large contractuaiobligations iti has undeﬂakén ﬁnder the
" Installment Contracts. |

63. Due to NFOA’s failure to apply for licensure of its business of issuing Installment
Con—tracts, there has been ﬁo disclosure or approval of the qualifications or character of the |
management or officials of NFOA. The Commissioner has no assurance whatsoever of NFOA’s

soundness, the safety of its assets, or its ability to pay its obligations when due. There has been

no qualification 1o do business, and no review of the policies or contracts for appropriate terms
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required by insurance law, and no periodic filing and review of financial statements, which
would be quarterly for a domestic insurance company. NFOA has not evidenced that if is
investing in accordance with Tennessee life insurers’ ifivestment law,

64. Accordingly, the Commissioner has determined that NFOA’s continued operation
15 and would be hazardou_s, ﬁnancially and othemi;e, to 1ts pblicyholders, contract-holders,
beneficiaries, members, its geﬁeral creditors and the publi_c. Mofeover, the génera] publ-ic will
suffer i_rreparab-le‘ harm égnnected with the continuing operation of NFOA, because the
representations it makes to each and every cpntract holder, through the contract terms, are
unfounded, and iﬁdividuals have expenienced immediate financial consequences of the
transaction to exchange an asset they already hold an& thereby lose to NFOA, thus, their personal
finances and tax status are affected immediately, in damaging ways that may not be cai)able of
full reversal even if the NFOA contracts are cancelled o-r rescinded. Every déy that NFOA
operates, the customer “donors” irevocably change their financial position and that of their
existing beneficiaries in reliance on NFOA’s representations. Since NFOA’s tax status is not
clear or é; represented, the customers are exposed to the IRS possible disallowance of any tax

‘benefits they may have claimed. This Petition cannot predict any taxation 6utcomes,_ but merely
predict that great risk has been incurred by all of NFOA’s clients.

65. Accordingly, the Commissioner requests formal delinquency proceedings under
the Act, for the Court to appoint th¢ Commisstoner liquidator (hereinaftef referred to as
“Receiver”) of NFOA for the purposes of liquidation as provided by Tenn. Code Ann. §§ 56-9-
306, with all the powers granted to receivers by statute and thi§ Court’s -orders, énd to enyjoin alfl

persons described below from interfering with the conduct of the duties of the receiver as .
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provided by Tenn. Code Ann. § 56-9-105. Petitioner ]éroposes, as receiver and liquidator for
NFOA, to Jocate and marshal the assets of NFOA in ofder to return, msofar as possible, the
monies and assets of NFOA to the customers and “cionors” to NFOA. Because NFOA has no
n'ght to exist, it should be shut down and hquidated as soon as possible, and an orderly.
dispositl:on of its assets and receipts shéuld be started under the Receivership Act, rather than a
run on its assets by outraged customers, and any host of lawsuits that may be filed againsi it.

- NFOA, properly viewed, may have a multitude of complaints against it, and all such complaints
will compete for the same assets. A liquidation 1s vital to establish the orderly statutory process

for dealing with 1ts business.

LEGAL GROUNDS FOR LIQUIDATION

66. NFOA is alieged and determined by the Commissioner io be an insurer subject to
“the formal delinguency proceeding provisions of the'Act; NFOA. has conducted itself in such a
way as to issue coﬁtracts that in form and substance equate annuity contracts. These contracts
cannot be issued in Tennessee unless by a company with a certiﬁ.c:ate of authon'ty from the‘
Comrmissioner. It is unlawful fof any company to enter into a contract of insurance as an msurer
or to transact insurance business in this state without a certificate of authority from the
Corﬁmissioner. Tenn. Code Ann. § 56-2-105. NPOA has sdiicitea business in Tennessee and
natibllwide‘ to cause members of the public to enter into what are effectively annuity contracts,
even though NFOA has no license in Tennessee or anywhere in the United States as an insurer.
NFOA moreover has not filed as and would not qualify to be a qualiﬁedcharitable gift annuity

issuer under Tem. Code Amm. §§ 56-52-101, et seq., so as to be exempted from some aspects of

insurance regulation.
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67. Other stat.es have initia;ned proceedings to enjoin NFOA’s ﬁnlicensed_ nsurance
business in those states, wl_iich 1s conducted from NFOA’s location in Franklin, Ténnessee. It
has solicited contracts with persons fo.r its unauthorlzed business and has incurred mult_imﬂlion
dollar liabilities and risks. Ciaims under contract against NFOA wiil arise for several years in the
futﬁre related to payment obligations 1t has guaranteed to people and designated beneficiaries.
The proceedings of the .IRLA may be applied to all insurers who are doing, or h;cwe done, an
msurance business in this state, and against whom claims ansing from that business may exist
now or in the future. Tenn. Code Ann. § 56-9-102(1). Tenn. Code Ann. § 56-9-103(12). These
sections 5110\1\; that anyone doing an insurance business, whether or not licellséd, is conternplated
within the definition of insurer and scope of the Commissioner’s authority for imposing the
delinquency remedies of the Act.

68.  This Liqui.dation petition 1s brought pursuant to Tenn. Code Ann. § 56-9-306 of
the Act, which provides that the Commissioner may requrest liquidation, regardiess of whether
there has been any prior order directing rehabilitation of the insurer, as follows:

The commissioner may petition the chancery court of Davidson County for
an order directing the commissioner to liquidate a domestic insurer or an alien
insurer domiciled in this state on the basis:

(1) Of any ground for an order of rehabilitation as specifiéd in § 56-9-301,
whether or not there has been a prior order directing the rehabilitation of the
msurer; : '

(2) That the insurer isinsolvent; or
(3) That the insurer is in such condition that the further transaction of”
business would be hazardous, financially or otherwise, 1o its policyholders,lits ‘

creditors or the public.
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Tenn. Code Ann. § 56-9-306. Tenn. Code Ann. § 56-9-301 provides that the Commissioner may
apply to rehabilitate (and, by virtue of Tenn. Code Ann. § 56-9-306(1), to liquidate) an msurer, if
“[t]he insurer is in such condition that the further transaction of business would be hazardous
financially to its policyholders, creditors or the public.” Tenn. Code Ann. § 56-9-301(1).

69. For purposes of Tenn. Code Ann. § 56-9-306(2), an insurer is considered
insolvent if: '

(B) .. .1tis unable to pay its obligations when they are due, or when its admitted

assets do not exceed its liabilities, plus the greater of:

(1) Any capital and surplus required by law for its organization; or
(11) The total par or stated value of its authorized and 1ssued capital -
stock

(D) .. “1iabihti eg” include, but are not limited to, reserves. required by statute or

by depaﬁment general regulations or specific requlremems imposed by the

COIMINISSIONET .

Tenn. Code Ann. § 56-9-103(11).

70. Although the Comimnissioner exercised examination powers to obtain certain
contract records at NFOA, the Commissioner has been in no position to obtain the kind of
information about NFOA’s financial condition, and total admitted assets and total liabilities, that
would occur under regulatory accounting, and regular filings of financial statements according to
the high]y detailed rules and statutes for measuring assets and Habilities of such entities.
Consequently the Commissioner cannot determine whether NFOA is insolvent without direct

access to all of NFOA’s accounts and records, with fime to analyze this information. Due to the

expenses shown in the Heisse affidavit for commissions, surrender fees, overhead, and the like,
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NFEOQA likely retains much fewer assets and investments than its obligation to customers. This is
especially true if they want their money back.

7. The Commissioner is informed and belreves, based on a tally of the contractual
obligations of NFOA by inves.ﬁ gator Heisse from NFOA’s contracts ?;s of April 20, 2007, that
NFOA has taken in contract assets of $31.2 million, that its future obligations (expressed in
future dollars ) are about $41.9 miliion, and, as had been noted.in the Heisse Affidavit, that its
cash assets as of March 31, 2007, were less than $14 million. See Affidavit (.)f Mark E. Jaquish,
CFE, CPA, Receivership Director and a former Examuner-in-Charge for the Department of
Com;ﬁerqg and Insurance performing insurance company examinations, E)ghibit S, hereto.  Even
with a lag time to receive p.ayments, NFOA’s financial r‘esourc-:és are greatly reduced {rom the
amounts attribuled to clients’ contributions. The obligations for its reserves have not been
measured according to any standard valuation law; accordingly whether NFOA is ‘in fact also
insé]vent 18 unknown. However, Mr. Jaquish perforﬁed an analysis of NFOA’s required future
iﬁstallment payments to calculate how much money NFOA would currently need to service all
required future installments, assuming the average yield on their investment portfolio was 5.44%,
the average of that of the three largest licensed msurance company an'ters of annuities. At that
rate, NFOA would need approximately $23.5 million invested today to be able to sexrvice all 233 -
contracts reported so_.ld through April 12, 2007. Jaquish, Y3-4. So many of NFOA’s célltl'acts are
deferred fof many years, that NFOA’s ultimate inability to pay its obligations woulid not be
noticed for some time. Moreover, thé analysis 6f the future payment li-ability presumes that
customers actually want these NFOA contracts as worded, a matter in substantial doubt bésed on

all of the facts gathered about its marketing practices.
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72, Moreover, the relevant statutow ground for a liquidation recervership, that NFOA
be hazardous financially, or otherwise, to others, does not require that NFOA be known with
certainty to be insolvent. Rather, the Commissioner ,deerns that the creditors.and policyholders
and the public have already been erxposed to personal financial hazard in the tax benefit
Vrepresentations of NFOA and the fact that people have changed theif position and plaoed
confidence in the future solvency and good faith of an unregulated insurance business: When a
financial business ordinarily requiring regulation incurs future obligations to members of the
public, the legislature has presumed the publicl is exposed to clear risk when the busi:ness 15 not
licensed. It need not already have stopped paying all its claims, or e?;perience financial crisis
before the Cc_nnmissioper may take action -for the protection of members, covered member
employeeé,_ and other preditors. The purposes of the Act, as set forth in Tenn. Code Ann. § 56-
9-1 Oll(d), include “Early detection of any potentially dangerous condition in. an insurer, and
| pfompt application of appropriate corrective measures.” The prerogative of NFOA’s
fmanagement to keep operating without regulation 1s non-existent. Thus, there is no requirement
that the Commissioner wait until NFOA actually stops paying its debts and contractual
obligations before she is empowered tc? act to avoid the pl;DSpective ﬁnancial ﬁazard to emollees,r
providers and other creditors.

73, Pursuant to Tenn. Code AJm § 50-9-133, this Verified Petition and.exhibits filed

thereto shall be received as prima fucie evidence of the facts contained herein.

FEATURES OF LIQUIDATION RECEIVERSHII_’
74. A hquidation imposes an orderly process to close out the business of NFOA, and . -

will bennit the receiver to marshal the assets that are or should be found on behalf of the
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creditors as a whole, attempt recoveries of any rmissing assets, and to Conclude_ all claims against
this insurer. Liquidation, by force of léw, require$ that all contracts, (including annuities not
covered by a guéranty associaﬁo_n, the situation here) continue in force no longer than 30 days
after entry of the order of liquidation, if not shorter. Tenn. Code Ann. § 56-9-308(a). All of the
rights and liabilities of the insurer are fixed at the entry of the order of liquidation, except as
provided in Tenn. Code Ann. § 56-9-308 and 56-9;326 (third party actions). Tenn. Code Ann. §
56-9-307(b). Thé .State also requests an injunction against suits and other acts that could
interfel;e with the"effor_ts of the receiver, injunctions against all activities that \}ioht_e Tennessee
insurance and securities law, and mandatory cooperation of all persons, agents, service
companies, administrators and enti-ties tﬁét have been carrying out the business of NFOA as set
out m the liquidation statutes.

75. Management and Possession of NFOA and its Business Premises. When a
liquidator is appeinted pursuant to Tenn. Code Ann. § 56-9-306, several statﬁtow powers flow
from that order under the Act. The order to hiquidate the insurer directs the Commaissioner, as
Liqudator, immediate]y t.o take possession of its assets, and vests title to all assets in the
Ligudator. . Tenn. Code Ann. § 56—9—3 07(a). Upon issuance of the order to liquidate, the rights
and habilities of any such insurer, its creditors, policyholders, shareholders and members and all
other persons interested in 1ts estate shall become fixed as of the date of entry of the 0rder. Tenn.
" Code Amn. § 56-9-307(b). The liquidator is to occupy and control thé pfemises used for the
insurer’s business. NFOA’s use of the Olives’ personal residencre as its main office (one of two)
complicates the occupation of NFOA’S business premises and retrieval of all its records and

assets. This situation requires that the Olives relinquish all assets, information and records that
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may reside among their personal effects, and "Lha;[ the receiver have immediate access and
opportunity to examine, inventory and retain items that have beén used for the business purposes
or which have been izﬁolved il anyrway in connection with NFOA or the disp.osition of assets
derived from NFOA.

76, . Injuﬁctive Reljef. The Cormriissioner, as Liquidator, has the ability to apply for
restraining orders, temporary and penmanent mjunctions under Tenn. Code Ann. § 56-9-105 to
prevent transaction of the msurer’s business, transfer of property, interference, waste of assets,
destruction of records or data, or continuation or initiation of a number of types of acﬁons against
the insurer or its policyholders or enrollees. The Commissioner requests such injunctions against
institution of any action against NFOA: for the protection of NFOA’slpolicyho}ders and insureds
upon the appointment of a feCeiver, all as more fully set forth n the Order ferms in the prayer for

"reliei_" hereto. -Additi'onally, Tenn. Code Ann. § 56-9-313 provides that upon issuance of an order
app.oizhlting a liquidator of a dpmestic insurer; :

no action at law or equity or in arbitration shall be brought against

the insurer or liquidator, whether in this state or elsewhere, nor

shall any such existing actions be maintained or further presented

after issuance of such order.
Finally, under Tenn. Code Ann. § 56‘—9—106, all persons who have been performing or are
concerned in any way With the affairs of NFOA are required to coopefate' with the Liquidator.
This includes Respondents Olives, Respon.dent Kenny Marks, any insurance agents or other
agents selling this product to the public, or soliciting business in any way, including but not

 limited to McIntyre, Little, and Daniel, and any persons or financial institutions centrolling or

with access to the assets that NFOA has amassed for this business.
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77. Avoidance Powers. The filing of-a petition for liquidation affords statutory -
remedies upon the entry of an order of liquidation.that enable the Liquidator to avoid preferential,
fraudulent and certain other financial transfers prior to the ﬁling date of the petition; These |
statutory powers, found at Tenn. COdG-AI]IL §§ 56-9-315, 316 and 317, are desirable because
they incfease the possible available funds for the benefit of the liqu.ida‘{ing insuror’s

policyholders and creditors.

CONCLUSION

78. Based on all the foregoing facts, reasons, and the law, the Comrnissioner submits

that circumstances support entry of an order of liquidation.

.EXP'EDITED HEARING REOUEST
79. | Furthermore, the Commissioner submits that NFOA and other Respondents

shouid be required 1o respond promptly to this Petition, and that a hearing on this Petition should
be granted promptly because of the Commissioner’s immediate need for the statutory powers of a
Receiver. The Petitioner requests this Court to set a prompt hean'ng date on this Petition with an
- expedited date for the Respondents to ﬁ]é any objection and that notice of such hearing and
response date be contained in a Proposed Order Setting Hearing, (filed herewith) to be served on
the parties and other interested persons at which time the Liquidation Order will be considereci.
Due to the exigent circumstance of illegality of operations which need to be stopped forthwith,
| and NFOA’s relatively unknow-n financial status, there is no just cause to delay the consideration

of receivership.
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WHEREFORE, premises considered, Petitioner prays as follows:

A That this Court enter its Order finding that NFOA 1s an unauthon'zed Insurer in
Tennessee violating Tenn. Code Ann § 56-2-105 and an insurer.- subject to the Insurers
Rehabilitation and Li'qui_dation Act, and that its continuing operatioﬁ would be hazardous
. financially and otherwise to its pélicyho]ders, its creditors and the public;

B. " That this Court find that iﬁvidividual Respondents have been conducting and
promoting the sale of unauthorized insurance contracts by NFOA, and have acted, in the case of
Respondents Richard Olive, Susan Olive, Breanna Mclntyre, Kenny Marks and Hunter Daniel
without hicenses as an insurance producer, and that all Respondents should be ordered enjoined
- from aﬁy further acts of any nature inn connection with contracts of ﬁnau;choﬁzed msurance -
business in violation of Tennessee law.

C. That an Order Appdinting the Commissioner and her successors in office as
Liquidator of Respondent National Foundation of America, with appropriate injunctive and
mandatory Irelief as to Respondents and Defendants, be entered with substgntially the following

terms:

1. The Commissioner of Commerce and Insurance for the State of Tennessee,
Leslie A. Newman, in her official capacity or her successors in office, is appointed
Liquidator of NATIONAL FOUNDATION OF AMERICA, a Tennessee
corporation that was operating an illegal insurer, (“NFOA” "Respondent” or
“"insurer") for purposes of liqudation as provided by Tenn. Code Ann. §§ 56-9-
306, and 307, with all the powers conferred by law on receivers and liquidators of
insurers appointed under those statutes. In addition to those powers specifically
enumerated in this Final Order of Liquidation and by operation of law under Tenn.
Code Ann. §§ 56-9-101, er seq., for hqudators of insurers, the Liquidator shall
have the power to exercise all powers now held or hereafter conferred upon
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receivers by the laws of this State not inconsistent with Tenn. Code Ann. §§ 56-9-
101, er seq.; '

2. Pursuant to Tenn. Code Amn. § 56-9-307, the Commissioner, as
Liquidator, is authorized and directed forthwith (1) to take possession of all
accounts, assets, monies, and property (both tangible and intangible) belonging to,
held by and/or in the name of National Foundation of America, both within and
without the State of Tennessee, (2) to be vested by operation of law with the title
to all of the property, contracts and rights of action, and all of the accounts, assets,
monies, books and records of the insurer, wherever located, as of the date of entry
of the liquidation order, and any further title or rights in property gained by the
Commissioner by virtue of such receivership, and (3) to have the nght to recover
the same and redice the same to possession and to administer them under the
general supervision of the Court with all the powers granted a Liquidator and
receivers under Tenn, Code Ann. §§ 56-9-101, et seq. The Comimissioner shall
have immediate access to and shall occupy and control the premises and all
records, databases, and computer files used to carry out the business of NFOA,

regardless of their location and possession;,

3. Any bank, savings and Joan association, financial institution or other
person, which has on deposit, in its possession, custody or control any funds,
accounts and any other assets of NFOA, including financial institution accounts
held in the name of other account holders, including but not limited to the
following financial institutions, Wachovia Bank, NA, Royal Oaks location at
Franklin, TN, SEI Investments -Co., Oaks, Pennsylvania (and its wholly owned
subsidiary, SEI Private Trust Co., Oaks, PA), Stonebridge Investment Counsel,
Inc., Brentwood, Tennessee (attn: Mitchell S. Martin, IH), shall immediately
transfer title, custody and control of all such funds, accounts, or assets to the
Liquidator, and are hereby instructed that the Liquidator has absolute control over
such funds, accounts and other assets. The Liquidator may change the name of
such accounts and other assets, withdraw them from such bank, savings and loan
association or other financial institution, or take any lesser action necessary for the
proper conduct of this receivership. No bank, savings and loan association or
other financial institution shall exercise any form of set-off, alleged set-off, lien,
any form of self-help whatsoever, or refuse to transfer any funds or assets to the
Liquidator’s control without the permission of this Court; '

4, Pursuant to Tenn. Code Ann. § 56-9-307, the nghts and liabilities of
NFOA and of its creditors, policyholders, shareholders, members and all other
persons interested in its estate shall become fixed as of the date of the entry of this
Order of Liquidation, except as provided in Term. Code Ann. §§ 56-9-308 and

326:
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5. Pursuant to Tenn. Code Ann. § 56-9-308, all policies, including bonds and

other noncancellable business, in effect at the time of issuance of this Order of

Liquidation shall continue in force only for the lesser of: (1) a period of thirty (30)
~ days after the date of entry of the Order of Liquidation, (2) the expiration of the

policy coverage; (3) the date when the insured has replaced the insurance |

coverage with equivalent insurance in another insurer or otherwise terminated the
- policy, (4) the liquidator has effected a transfer of the policy obligation pursuant

to Tenn. Code Ann. § 56-9-310(a)(10), or, (5) the date proposed by the hquidator
- and approved by the Court to. cancel coverage;

- 6. This Order of Liquidation shall terminate coverage at-the time specified in
Tenn. Code Ann. § 56-9-308(a) for purposes of any other statute;

7. The Liquidator shall have all the powers enumerated in Tenn. Code Ann. §
56-9-310, including the power to appoint a special deputy or deputies to act for
her and to determine their reasonable compensation. The special deputy shall
have all powers of the Liquidator as granted by this Order and as enumerated in
Tenn. Code Ann. § 56-9-310. The'special deputy shall serve at the pleasure of the
Liquidator;

8. The Liguidator shall have the power to employ employees and agents,
legal counsel, actuaries, accountants, appraisers, consultants and such other
personnel as the Liquidator may deem necessary to assist in the liquidation;

9. The Liquidator shall have the power to fix reasonable compensation of
employees and agents, Jegal counsel, actuaries, accountants, appraisers and
consultants with the approval of the Court, and shall have power to pay reasonable
compensation to persons appointed and to defray from the funds or assets of the
insurer all expenses of taking possession of, conserving, conducting, liquidating,
disposing of, or otherwise dealing with the business and property of the insurer;

10. The Liquidator shall have the power to hold hearings, to subpoena
witnesses to compel their attendance, to administer oaths, to examine any person
under oath, and to compel any person to subscribe to his or her testimony after it
has been correctly reduced to writing; and in connection therewith to require the
production of any books, papers, records or other documents which he deems
relevant to the inquiry,

11 The Liquidator shall have the power to audit the books and records of all
agents of the insurer insofar as those records relate to the business activities of the
Insurer;
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12. The Liquidator shall have the power to acquire, hypothecate, encumber,
lease, tmprove, sell, transfer, abandon or otherwise dispose of or deal with, any
property of the insurer at its market value or upon such terms and conditions as
are fair and reasonable. The Liquidator shall also have power to exccute,
acknowledge and deliver any and all deeds, assigmments, releases and other
instrumentis necessary or proper to effectuate any sale of property or other -
transachion in connection with the hquldatlon :

13. The Liquidator shall have the power to enter into such contracts as are
- necessary to carry out the Order of Liquidation, and to affirm or disavow any
contracts to which the insurer 1s a party;

14. The Liguidator shall have the power to continue to prosecute and to
mstitute in the name of the insurer or in the Liquidator’s own name any-and all
suits and other legal proceedings, in this state or elsewhere, and to abandon the
prosecutmn of claims the Liquidator deems unproﬁtable to pursue further;

15 The Ligudator shall have the power to prosecut-e any action at law or in -
equity which may exist on the Liquudator’s behalf, and/or on behalf of the
creditors, members, policybolders or shareholders of the insurer against any
person or entity. Pursuant to Tenn. Code Amm. § 56-9-313(b)(1), the Liquidator
may, within two (2) years or such other longer time as applicable law may permit,
mstitute an action or proceeding on behalf of the estate of the insurer upon any
cause of action against which the period of limitation fixed by applicable law has
not expired at the time of the filing of the instant petition for 11quldat1on

16.  The Liquidator shall have the power to remove any or all records and
property of the insurer 1o the offices of the Commissioner or to such other place as
may be convenient for the purposes of efficient and orde1]y execution of the

liquidation;

t7. The Liquidator shall have the pOWBl'. under Tenn. Code Ann. §§ 56-9-315,
316, and 317 to avoid fraudulent and preferential transfers;

18. The enumeration of the powers and authority of the Liquidator shall not be
construed as a limitation upon the Commissioner or Special Deputy, nor shall it
exclude in any manner any right to do such other acts not herein specifically
enumerated or otherwise provided for, as may be necessary or appropriate for the
accomplishment of or in aid of the purpose of liquidation;

19. Notice. The Liquidator shall give or cause to be given notice of the Order
of Liquidation in accordance with Tenn. Code Ann. § 56-9-311 as soon as
possible: (1) by first class mail and either by telegram or telephone to the
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insurance comumissioner of each jurisdiction m which the insurer is doing
business; (2) by first class mail to any guaranty association or foreign guaranty
assoclation which is or may becorne obligated as a result of liquidation, if any; (3)
by first class mail to all insurance agents of the msurer; (4) by first class mail to’
all persons known or reasonably expected to have claims against the insurer
including all policyholders, at their last known address as indicated by the records
of the'insurer; and (5) by publication in a newspaper of general circulation in the
county in which the insurer has its principal place of ‘business and in such other
locattons as the liquidator deems appropriate; '

20. Claims Deadline - Except as otherwise established by the Liquidator with
approval of the Court, notice to potential claimants under Tenn. Code Ann. § 56-
9-311(a) shall specify in the notice and require claimants to file with the
Liquidator their claims together with proper proofs thereof under Tenn. Code
Ann. § 56-9-324, on or before 4:30 p.m., Central Time, . (or
other date approved by the court), for purposes of participating in any
distribution of assets that may be made on timely filed claims that are allowed in
these proceedings; '

21.  Any special procedures for the Liquidator’s recognition of claims by
persons appearing from the records of NFOA to be creditors or claimants of
NFOA, for purposes of filing their proofs of claim under Tenn. Code Ann. § 56-9-
324 shall be submitted by the Liguidator to the Court for approval. ,

22, With notice given in accordance with Tenn. Code Ann. § 56-9-311, the
distribution of assets of the insurer under Tenn. Code Ann. §§ 56-9-101, et seq.
shall be conclusive with respect fo all elaimants, whether or not they receive
notice;

23. Protection from Suit. Pursuant to Tenn. Code Ann. § 56-9-313, no
action at law or equity or in arbitration shall be brought against the insurer or
Liquidator, whether in Tennessee or elsewhere, nor shall any such existing actions
be maintained or further presented or prosecuted after issuance of the Order of
Liquidation. All claims must be submitted through the claims process as set forth
in the Act, and as further defined in this Order. Whenever, in the Liquidator's
judgment, protection of the estate of the insurer necessitates itervention in an
action against the insurer that i1s pending outside this state, the Liquidator may
intervene in the action. The Liquidator may defend any action in which the
Liguidator intervenes under this section at the expense of the estate of the insurer;

INJUNCTIONS AND COOPERATION
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24. Injunctions. Pursuant to Tenn. Code Ann. § 56-9-105(a)(1-11), all
persons, firms, corporations and associations, including, but not limited to,
Respondent NFOA and its officers, directors, members, subscribers, agents,
attorneys, accountants, contractors, subcontractors and all other persons with
authonty over or in charge of any segment of NFOA’s affairs, including, without
prejudice to the generality, Respondents Richard Olive, Susan Olive, Breanna
Meclntyre, Kenny Marks, and any sales agents or representatives, Theodore S.
Little, Hunter Daniel, any claims administrators past and present, and any others
acting in concert with or on behalf of NFOA, are prohibited and permanently
enjoined from: ) 7 ‘
+'(1) the transaction of NFOA's business, except as to those activities as may be
expressly authorized in writing by the Liquidator to aid in the liquidation,

(2) the waste or disposition of its property,

(3) the destruction, deletion, modification, concealment or waste of its records,
databases or computer files,

(4) the commencement or-prosecution of any actions, or the obtaining of
preferences, judgments, attachments or other liens, or the making of any levy
against the insurer or against its assets or any part thereof until further order of
this Court, and : ‘ ,
(5) any other threatened or contemplated action, not permitted under the Act, that
might lessen the value of the insurer’s assets or prejudice the rights of
policyholders, enrollees, creditors or shareholders, or the administration of any
proceeding under the Act; ' o -

and this Court further authorizes the Liquidator to apply outside of Temessee for.
the relief described in Tenn. Code Ann. § 56-9-105(a); '

25, Cooperation. Pursuant to Tenn. Code Ann. § 56-9-106, the officers,
managers, directors, trustees, owners, employees, agents, attorneys, accountants,
contractors or subcontractors of NFOA, and any other persons with authority over
or m charge of any segment of NFOA's affairs and its agents, employees,
contractors and subcontractors, including, without prejudice to the generality,
Respondents Richard Olive, Susan Olive, Breanna McIutyre, Kenny Marks, any of
1ts sales force, agents or representatives, Theodore S. Little, Hunter Daniel, as
well as Stonebridge Investment Counsel, Inc., Brentwood, Tennessee (attn:
Mitchell S. Martin, IIT}, SEI Investments Co., Oaks, Pennsylvania (and its wholly
owned subsidiary, SEI PRivate Trust Co., Oaks, PA}, and Wachovia Bank, NA
(Royal Qaks location at Franklin, TN} and any others, are ordered and required to
cooperate with the Commissioner in the carrying out of the hiquidation. The term
"person” shall include any person who exercises control directly or indirectly over
activities of the NFOA. Further, the term “person™ shall include any person who
exercises control or who participates in the activities of the NFOA, including
through the record-keeping, claims administration and adjustment, financial
management, payments, and computer systems operation relating to the activities
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of the NFOA. "To cooperate" shall include, but shall not be limited to, the
foliowing: (1) to reply promptly in writing to any inquiry from the Commissioner
requesting such a reply; and (2) to preserve and to make available to the
Commissioner any and all books, bank and investment accounts, pension
accounts, documents, or other records or information or computer programs and
databases or property of or pertaining to NFOA wheresoever located and in his or.
her possession, custody or control. No person shall obstruct or interfere with the

" Comimissioner in the conduct of this liquidation;

26. Pursuant to Tenn. Code Ann. § 56-9-307(e), the Liquidator shall make
financial reports to the Court, which shall be filed within one (1) year of the Order
of Liguidation, and at least annually thereafter. Financial reports shall include the
assets and liabilities of the insurer and all funds received or disbursed by the
Liquidator during the current period;

27.  Any person, firm, corporation or other entity having notice of this Order
.that fails to abide by its terms shall be directed to appear before this Court to show
good cause, 1f any they may have, as to why they should not be held in contempt
of Court for violation of the provisions of this Order;

28. No bond is required of the Cornrmissioner as a prerequisite for the filing of
this petition or entry of this liquidation order or for the issuance of any injunction,
restraimng order, or additional order 1ssued as provided by Tenn. Code Ann. § 20-
13-101; ' '

29, The Commissioner may apply to the Court for any further orders and
ijunctive relief which may be necessary to implement the terms of this order, or
in aid thereof, to which the Commissioner may be entitled. This Court retains
jurisdiction for the purpose of granting such further relief as from time to time

shall be deemed appropriate; and,
30. That this Liquidation Order 1s permanent and a final order and entitled to
- full faith and credit, pursuant to U.S. Const. Art. IV, § 1 and 28 U.S.C. § 1738, in
the state and federal courts of each of the United States.
D. That Respondent.s'be required 1o file a response to this Petition, that summons

issue 1o Respondent, and that an appropriate early hearing date be scheduled for this Petition

pursuant to the proposed Order Setting Hearing, that will consider whether to grant this Petition
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with sufﬁcient time for mailing notice and serving the petition and hearing order on all
- Respondents, as set forth in the service list attached.

E. That the filing of this Petition and any reciue_sted Order be entered without éos’[ |
bond as provided by Tenn. Code Ann. § 20-13-101;

F. For any such other relief as is appropriate.

G. That- Petitioner be permitted to amend this Petition and the relief sought herein, to
accord with the p.roof if needed to effectuate complefe retief for the circumstances shown o the
Court. Such ameindr‘nent may contemplate additional or alternative grounds for injunctive and
pénnanent relief for other violations of the Tennessee code by Respondexll'ts, including but not
limited to the Tennessee Securities Act of 1980,

THIS IS THE FIRST APPLICATION FOR EXTRAORDINARY RELIEF IN THIS

LIQUIDATION PROCEEDING.
Res? ectfully submitted,

ROBERT E/COORER, JR. (BPR 10934)
Attormey General and Reporter

—7SKRAH A. HIESTAND (BPR 14217)
~Semior Counsel, Financial Division
Office of the Attorney General
P.O: Box 20207
. Nashvilie, Tennessee 37202-0207
(615) 741-6035  Han 532~ §223

107309
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IN THE CHANCERY COURT OF THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

LESLIE A. NEWMAN,
Commissioner of Commerce and Insurance

for the State of Tennessee,

Petitioner,

z.
©

V.

NATIONAL FOUNDATION QF
AMERICA, a Tennessee corporation,
RICHARD K. OLIVE, an individual;
SUSAN L. OLIVE, an individual;
BREANNA MCINTYRE, an individual,
KENNY M. MARKS, an individual,
THEODORE S. LITTLE, an individual,
HUNTER DANIEL, an individual,

S M e N N e N e S S N N Nl N et S St St

Respondents.

YERIFICATION
STATE OF TENNESSEE)
COUNTY OF DAVIDSON)

1. I, Leslhie A Newmaﬁ, am the duly appointed Commissbner of Commerce and
Insurance for the State of Tenhessee.

2. Ihave read the foregoing Verified Petition for Appointment of Receiver for -
Purposes of Liquidation and Injunction and swear that the information contained therein is true

and correct to the best of my knowledge, information and belief.

i }71//}/((14 & %/Wm,i

LESLIE A. NEWMAN
Commissioner of Commerce and Insurance
for the State of Tennessee -

SWORN TO AND SUBSCRIBED befoa me on th1s 22 day of ;(/t/a 4

2007. \\\\ ”mm

| Uidbon \SEEE 0t

} ! NOTARY PUBLEE;" °”‘ SR

r=

My Commission Expires: Oq 25 O = H TENNESSEE 152

Z % NOTagy i7%

, ; % Pusic L §
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CERTIFICATE OF SERVICE

I hereby certify, this 3 day of // Q A4 2007, that the Petition and alll
attachments thereto will be served by U.S. mall, post ge prepaid, to the parties and interested
entities hsted on the attached service list, after 1ss 4nce of the summons in this case.

////,,,/

/j//

@AH A. HIESTAND
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SERVICE LIST

National Foundation of America

1308 Buckingham Circle

“Franklin, TN 37064 .

David H. King, Esq.
King, Tumbow & Brisby

©203 Third Ave. S
Franklin, TN 37064-2504

Richard K. Olive
1308 Buckingham Circle
Franklin, TN 37064

Susan L. Olive
1308 Buckingham Circle
Franklin, TN 37064

Breanna Mclntyre
1308 Buckinham Circle
Franklin, TN 37064

Kenny M. Marks

- 1308 Buckingham Circle

Franklin, TN 37064
Kenny M. Marks

439 Essex Park Circle
Franklin, TN 37069

Theodore Stamps Little

7345 Hunting Camp Road

Fairview, TN 37062

" Hunter B. Daniel, Jr.

1705 Big Cove Rd. SE
Huntsville, AL 35801-2119

© NFOA fax 615-791-8624, phone 615-791-8690

615-794-5555, fax 615-794-7637
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INDEX OF EXHIBITS SUPPORTING PETITION FOR LIQUIDATION

Exhibit A -

Exhibit B -

Exhibit C -

‘Exhibit C-1

Exhibit D -

- Exhibit E -

Affidavit of Robert Heisse, Fraud Investigator, Insurance Division,
Tennessee Department of Commerce and Insurance

Attachments to Heisse AfTidavit:

Exhibit A -

Exhibit B - -

Exhibit C -

Exhibit D -
Fixhibit D-2
Exhibit E-]

Exhibit E-2

Exhimit F -
Exhibit G -
Exhibit H -
Exhibit I -

Exhibit J-1
Exhibit J-2

Exhibit J-3

Exhibit J-4

Exhibit K -

Tenn. Dept. of C&I Subpoena Duces Tecum to Richard Olive

Corporate certification re National Foundation of America from
Tennessee Secretary of State’s Office

Documents filed by NFOA with Tenn. Secretary of State’s
Division of CharitableSolicitations and Gaming

Printout of NFOA’s website as of 10/12/06

Printout of NFOA’s website as of 5/17/07

Postcards used to market NFOA stating, in part: “Exchange a
chient’s indexed annuity for a new annuity ...”

- NFOA advertisement from Broker World magazine stating, in part:

23

“Exchange a client’s indexed annuity for'a new contract ...
Letter from IRS to Tenn. Dept. of C&I dated May 4, 2007
NFOA. Press Release dated February 6, 2007

' NFOA Tnstallment Plan Agreerent (Edna Y. Bishop)

Spreadsheet - NFOA. Contract Summary

Consolidated Statement from Wachovia Bank for 3/1/07 - 3/30/07

Consolidated Staternent of Value, March 1, 2007 - March 31, 2007
from SEI, 1 Freedomn Valley Drive, Oaks, PA

Statement of Value and Activity, March 1, 2007 - March 31, 2007
from SEI, 1 Freedom Valley Drive, Qaks, PA

Consolidated Statement of Value, March 1, 2007 - March 31, 2007
from SEI, 1 Freedom Valley Drive, Qaks, PA

NFOA brochure, Planning Your Legacy

Affidavit of Robert Ribe, Chief Analyst, Insurance Analysis SCCUOI‘I Ins. Div.,
Tenn. Dept. of C&I

Afﬁda\flt of Brenda Sechler, Agent Licensing Director, Ins Div.,
Tenn. Dept. of C&l
Supplemental Affidavit of Brenda Sechler

Affidavit of Brian Hoffmeister, Life Compliance Analyst Actuanal Services
Section, Ins. Div., Tenn. Dept. Of C&I

Affhdavit of Dale Clements Chief of Enforcement, Securities Dw
Tenn Dept. of C&I
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Exhibit F -
Exhibit G -

Exhibit H -
Exhibit 1 -
Exhibit J -
Exhibit K-
Exhibit L -
Exhibit L-1-

Exhibit 1-2-

Exhibit M-

‘Exhibit M-1-

Exhibit N -

Exhibit N-1 -

Exhibit O -

Exhibit P -

" Exhibit Q -

Exhibit R -

Exhibit S -

Printouts from NFOA website made 5/19/07 (Welcome Video, Securities Video,
Annuities Video and Rezal Estate Video) .

Affidavit of Melba Prosser, Nashvilie, Tennessee

Affidavit of Lnogene C. May, Kingston, Tennessee

Affidavit of Robert J. Sweigert, Columbia, Tennessee

Letter from IRS to Texas Dept. of Insurance dated May 17, 2007

State of Washington, Office of Ins. Conunissioner, Order to Cease andtDesist
State of Florida, Office of Ins. Regulation, hﬁmediate Final Order

Notice of Administrative Appeal filed with Fla. Office of Ins. Regulétion

State of Florida, De.pt.' of Financial Services, Administrative Complaint against
Robert G. Dewald re NFOA activities

State of Iowa, Ins. Coﬁnmissioner, Cease and Desist Oraer

Request for Contested Case Heaﬁﬁg filed with Iowa Insurance Division
State of Texas, Securities Commisstoner, Emergency Cease and Desist Order
Stéte of Alabama, Alabama Securities Cominission, Cease and Desist Order

Affidavit of Kimberly Brown, Investigator, State of Florida, Dept. of Finaneial
Services, Division of Agents.and Agency Services, Bureau of Investigations -

“Affidavit of Robert Koppin, Attorney, lowa Insurance Division, Market

Regulation Bureau

Affidavit of Joni Knapp, Client Servn:e Admlmstrator for American Equny
Investment Life Insurance Company.

Affidavit of Nibholas C. Gerhart, Vice President and Associate General Counsel

for American Equity Investment Life Insurance Company

Affidavit of Mark E. Jaquish, CFE, CPA, Tennessee Department of Commerce
and Insurance, Receivership Director
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